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As for inſtance, the Romans who cultivated the Ml ict 
Civil Laws above all other Nations, and have Ml feat 
made ſo great a number of them which are very Wl Rule: 
juſt, did nevertheleſs, after the manner of other Ml thoſe 
People, give Licenſe to take away the lives of 
their Slaves, and their own Children“: As if that 
Power, which gave them the Title of a Father and 
a Maſter, could diſpenſe with the Laws of Hy. 
manity. | 

This extreme oppoſition between the Equity, 
which clearly appears in theſe juſt Laws made 
the Romans, and the Inhumanity of that Licenſe, 
plainly diſcovers, that they were ignorant of the 
Source, even of that Juſtice which they knew, 
ſince they acted ſo groſly contrary to the defipn 
of thoſe Principles, which are the foundations of 
all the Juſtice and Equity that“ is in their other 
Laws. 4 

This is not the only Error from whence we may 
conclude how much they were Strangers to the | 
true meaning of thoſe Principles; we have another 
very remarkable Proof of it from the Idea, which 
their Philoſophers have given of the origine of 
Humane Society, whereof theſe Principles are the 
foundation. For ſo far were they from diſcove: 


ing and perceiving how to form an Union among Cert 
Men, that they imagin'd Mankind liv'd at fit {Wall t 
like ſavage Beaſts in the Fields, without any con ma 
verſation, correſpondence with, or relation to one the | 
another, until at laſt a thought came into ons {Nati 
of their heads, that they might be joyn*d togethet Bi upor 
in Society, and then He began to civilize the rl, N Uint 
and treat with them how to form it. ton 

I ſhall not ſtop here to conſider the Cauſes N God 
that ſtrange contrariety of Light and Darkneß oh 
by p 3 5 „ po 


z Vide 1. ulr. C. de patr. pot. S. 1. & 2. Inſtit. de his qui 1:1 Wi Law 
die. deim. 1.5.2, 
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the W which is to be met with among all the moſt learned 
we Wl Heathens, and how they could know fo many 
ey Rules of Juſtice and Equity, without perceiving 
her W hoſe Principles on which they depend. The firtt 
of Wl flements of the Chriſtian Religion explain this 
hat Riddle ; and what they teach us of the ſtate of 
nd WM Man, diſcovers to us the cauſes of that Blindneſs, 
Ju. nd at the ſame time ſhews us, what are theſe firſt 

frinciples which: God has eſtabliſhed, as the Foun- 
ity, WM {ations of all Order in Humane Society, and what " 
by WW ze the Fountains of all the Rules of Juſtice and 
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vity. | 1 
the TY altho* theſe Principles are not known to us; 
ew, but by the Light of Revelation, yet that Light diſ- 
igen covers them to us ſo clearly in our own Nature, 
$ of tat we plainly perceive no man can be ignorant of 
ther Ml them, but he that does not know himſelf, and con- 

| {equently, that nothing is more aſtoniſhing than 
may Wl that blindneſs, which deprives him of the fight 
the of them. 
ther Seeing therefore there is nothing more neceſſary li. 
hich Min all Sciences, than to underſtand the firſt Prin- The Cer- 
: fl Miciples of them, and ſeeing that every Science be- og: © 
the eins with eftabliſhing its own Principles, by placing ples of .. 
ne: them in ſuch a light as diſcovers their Truth and Laws: © 
ons Wl Certainty, that they may ſerve for a foundation to 
felt I all the particulars which depend upon them; it is 
con- WW matter of great Importance to conſider what are 
ole I the Principles of Laws, that we may diſcover the 
ons Bi Nature and Stability of thoſe Rules that depend 
ther Bi upon them: And we may judge what kind of Cer- 
reli, Wi tainty theſe Principles have, by the double impreſ- 
lon ſuch Truths make upon our Minds, which 
s ol WF God teaches us by Revelation, and which he dif- 
nel5, covers to us by the Light of Natural Reaſon. 
— upon which account the firſt Principles of 
Laws have more convincing Evidences of their 
Truth than the Principles of other Humane Sci- 
| | {5 ences. 
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ences: For whereas the Principles of other Science; Ml de | 
and the particular Truths deducible from them, are Ml lis E 
only the Object of the Underſtanding, and not of To 
the Will and Affections, and beſides cannot be per- il of Ht 
ceived by all Men's Minds; the firſt Principles of I End, 
Laws, and the detail of Eſſential Rules depending be tn. 
upon theſe Principles, have ſuch Characters aud cond! 
Marks of Truth, whereof no Man is uncapable MW Law, 
and which equally affect the Mind and Heart, | To 
So that the whole Man receives deeper Impreſſion WM her. 
of them, and is more powerfully convincd of Ml ire * 
them, than of any Truths in all other Humane made 
SCIENCES. 1 may 
As for inſtance, there is no Man but per portl 
ceives both by Reaſon and Natural Impreſſion, | hic 
that tis nor lawtul to kill or ſteal, nor to kill o W 
rob others ; and he is more fully perſuaded fof Whic 
thoſe Truths, than he can be of any Theorem in "© 
Geometry: And yet even theſe Truths, that killing | 15 ca 
and robbing of Men are unlawful, as evident 28 ble 0 
they are, have not a Certainty equal to that of the Man 


firſt Principles, on which they depend; becauk Ml © 

theſe. Principles are ſuch Rules as admit of no and 

Diſpenſation or Exception, to both which theſe and | 

Truths are liable. As for inſtance, Abraham coul I ** 

jultly kill his Son, when the Lord of Life and I te 

Death commanded him ©, and the Hebrews could and 

lawfully ſeize the Riches of the Egyptians, by the and 

Order of the Lord of the Univerſe, who gave this 

them to that People . tb 

© * Th WY We cannot take a more ſimple and ſurer way to ; 1 

Theor diſcover rhe firſt Principles of Laws, than by ſup- Lay 

che Ef poling rwo prime Truths, which are only ſimple Foy 

Principles Definitions. One is, that the Laws of a Man ate « 
of Laws by nothing elſe bur, only the Rules of his Conduct; 

che Know- and the other is, that this Conduct is nothing i the 

edge of Ny FL We 

Man, TY 5 N m—_ wh 


en 22. 2. * Exod. 11,2, % % © 
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eſe but the Advances a Man makes towards 
his End. | 

To diſcover therefore what are the Foundations 
of Humane Law, we muſt know what is a Man's 
End, becauſe his defignation to that End, will 
be the firſt Rule of the way and ſteps which 
conduct him thither, and conſequently his firſt 
Law, and the Foundation of all the reſt. 

To know the End of any thing, is only to know 


wherefore it was made; and we may know where- 


fore a thing was made, by confidering how it is 


made, and diſcovering for what uſes its Structure 


may be deſign'd; tor it is certain God hath pro- 
portion d the Nature of every thing to the End for 
which it was defign'd. 

We all know and feel that a Man hath a Soul 
which animates his Body, and that in this Soul 
there are two Faculties, an Underſtanding which 


is capable of knowing, and a Will which is capa- 


ble of loving; and hence we learn that God made 
Man for knowing and loving, and conſequently 


| to unite himſelf to ſome Object, the Knowledge 


and Love whereof can make him eaſie and happy; 
and that all his Actions ought to be directed to- 
wards this Object: From whence it follows, that 
the firſt Law of Man is his deſignation to know 
and love that Object, which ought to be his end, 
and wherein he is to find his Happineſs, and that 
this Law being the Rule of all his Actions, ought 
to be the Principle of all his Laws. | 
That we may know therefore what is this firſt 
Law, what is the Nature of it, and how it is the 
Foundation of all the reſt, we muſt ſee for what 
Object it deſigns us. | . a 
here is none of all the Objects which offer 


themſelves to Man in the whole Univerſe, (tho? 


we ſhould include Man himſelf among the reſt,) 
which is found worthy to be his End: For in him- 


„ felt 


— — EI IEINRET — — | 

; — ” ; Y 7 
6 Of LAWS in General. 
—— — a : 


ſelf he is ſo far from finding Happineſs, that he 
ſees nothing there but the ſeeds of Miſery and 
Death; and if we look round about him through 
the whole Univerſe, we ſhall find nothing that 
can ſerve for an End either to his Mind or his 
Will; that all theſe things which we ſee, are ſo 
far from being look'd upon as our End, that we 
indeed are theirs, and they are made by God only 
for us . For all things contain'd in the Earth and 
the Heavens, are bur one great Magazine to ſup- 
ply all our Neceſſities, and as ſoon as theſe ceal; 
The Storehouſe of our Provifions ſhall be deſtroy, 
' We may plainly perceive alſo that every thing in 
this world is unworthy of our Mind and our Heart; } 
For as to our Mind God has conceal'd from it any 
other Knowledge of the Creatures, bur that which 
concerns the ways of ufing them, and that the 
Sciences which are deſign'd for the Knowledge of 
their Natures, diſcover nothing in them but wha 
may be of uſe to us; and that we find all things 
wrapp'd up in ſo much the greater Darknels, the 
more we endeavour to penetrate into their Nature, 
beyond whar is uſeful *: And as to the Heart, every 
body knows that the whole World is not caps 
ble of filling it, and that no Man could ever yet 
make himſelf happy, with any of thoſe things 
which he has lov'd moſt, and enjoy'd in greatel 
abundance. This Truth is ſo clearly perceiv'd by 
every Man, that we need not take pains to con. 
vince any one of it: In fine therefore, we muſt lean 
from him that form'd Man, that he only being lus 


hed 


— — 


* Leſt thou lift up thy eyes to heaven, and when thou ſeell i 
fun and the moon and the ſtars, even all the hoſt of heaven, ſhoudes 
be driven to worſhip them and ſerve them, which the Lord th 
God hath divided unto all nations under the whole heaven. Dei 


45. | 5 
7 f What is commanded thee think thereupon with reverence, fi i 
1s nos neceſſary ſor thes to ſee with thine eyes things that are int 
cre? : Be not curious in unpeceJary matters, Ecclus. 3. 22. 920 
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he fr Principle is alſo his laſt End ?; and that there 
id W is nothing but God alone who can fill the infinite 
zu vacuity of that Mind and Heart which he made 
at W for himſelf *. | , 
ls | [t is then for God alone, that God hath made 
{WM Man': It is to know him that he gave him an 
we W Underſtanding ; It is to love him that he gave him 
ly WM 2 win; and by the bands of this Knowledge and 
nd WW Love, he would have Men united to himſelf; that 
p. WM they may find in him both their true Life and their 
fc, only Happineſs *. - 
'd, In this Make of Man, who was created 
in to know and love God, conſiſts his reſemblance 
it: to God i. For fince God alone is the ſovereign 
any Good, ir is from his own Nature, that he knows 
ich and loves himſelf, and in this Knowledge and 
the W Love confiſts his own Happineſs; And therefore 
of W to reſemble him, is to be of a Nature capable of 
hat WW knowing and loving him, and to partake of his 
09 WF Happineſs, is to arrive at the perfection of that 
th: W Knowledge and Love n. | 

ae, Thus we diſcover by this reſemblance of Man rv. 
a MW to God, wherein conſiſts his Nature, his Religion, Thedature 
pi WF and his firſt Law : For his Nature is nothing elſe ** 
Jer but a Being created after the Image of God, and 
0 capable of poſſeſſing that ſovereign Good, which 


| by iI am alpha and omega, the firſt and the laſt, the beginning and 
con. the end, Rev. 22. 13. Iſa. 41. 1. > | 
I ſhall be ſatisfied when I awake with thy likeneſs, Pſal. 17.15. 


en e Lord hath made all things for himſelf, Prov. 16. 4. And 
Ji to make thee high above all nations, which he hath made in praiſe, 
_ in naue, and in honour, Deut. 26. 19. Even every one that is 


ſt the called by my name, for I have created him for my glory, I have 
A Fm d him, yea, I have made him, Iſa. 43. 7. 
4 th * For he is thy life, Deut. 30. 20. Th is life eternal to know 
Deu, #2, John 17. 3. 

| Let us make man in our Image, after our likeneſs, Gen. 1. 26, 
fi i Wild, 2. 23. Eccleſ. 17. 1. Col. 3. 10. | 
in 6 e know that when he ſhall appear, we ſhall be like him, fir 

pe fall ſee him as he is, 1 Joh. 3. 2. N ; 
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ve. is to be his Life and his Happineſs. His Religion 
The Re- which is the collection of all his Laws, is nothing 
| - -_g ot elſe but the Light and Path which leads to that 
S wy. Life: And his firſt Law, which is the Spirit of 

The firſt his Religion, is that which commands him to ſearch 
Lawof Man. diligently into this ſovereign Good, and to love 

him with all his Heart, and with all his Soul 
which were made on purpoſe to enjoy him ?. 

VII. This firſt Law is the Foundation and firſt Princi. 
gr . ple of all the reſt: For this Law which commands 
of Man, 4 Mai to ſeek after, and te love the ſovereign | 
Good, being common to all Men, does virtually 

include a ſecond, which obliges them to Union 
and mutual Love: becauſe they being defign'd to | 
be united in the poſſeſſion of one only Good, which 
is to make their common Happinels, and to be uni- 
ted ſo cloſely in it that, as tis ſaid, they ſhall be but 
One ; they cannot be worthy of that Union in 
the poſſeſſion of their common End, unleſs they 
begin their Union, by the bond of mutual Love in 
the way which leads them to it. And there is no 
Other Law which commands every one to love 
himſelf, becauſe no Man can love himſelf better 
than by keeping the firft Law, and following after 

that Good to which it direQs us. - | 
VIII, God having defign'd Men by theſe two firſt 
Humane Las for an Union in the poſſeſſion of their com- 
Pony on mon End, he begins firſt with tying among them a 
theſe two prior Union, in the uſe of thoſe means which con- 
firſt Laws. duct them ro it: And he makes this laſt Union 
5 wherein their Happineſs is to conſiſt, to depend 
upon the good uſe of that prior Union, hereby 

they form themſelves into a Society. 


LE — — 


o The Law is light, and the way of life, Prov. 6. 23. 
v This is the firſt and great commandment, Mat. 22. 38. Laie 
- is the keeping of his laws. _ | r 

- * That they all may be one, as thou Father in me, and 1 in thee, 


that they may be one in us, Joh. 17. 21. „ 
1 * 8 f : 2 : , » That 
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That he might the better join them together in 
dis Society, he has made it eſſential to their Na- 
ar me. And as we 3 in the Nature of Man 
of is deſignation to ſovereign Good, ſo we ſee there- 
-h n alſo his deſignment to Society, and the ſeveral 
ve ies which engage him on all hands to enter into 
1, Wi: And that theſe Ties of a Man, which are con- 
{quent upon his defignation to obſerve the two 
i. it Laws are at once the Foundation of all the 
is WM particular Rules of his Duty, and the Fountains 
71 of all Laws. | | | 
y But before we proceed farther, to ſhew the 
Connexion of all Laws with theſe two firſt, we 
o WM nuſt anticipate a Reflexion, which *cis natural to 
h MW mike upon the ſtate of this Society, vig. That 
i- WE though it ought to be founded upon the two pri- 
it WM mary Laws aforeſaid, yer it will {till ſubſiſt, when 
in WM the intent of theſe Laws do not much prevail in 
i from whence it ſeems to follow, that it ſubſiſts 
in byother Principles. For notwithſtanding that Men 
o WF having violated theſe fundamental Laws, do thereby 
e ſtrangely alter the ſtate of the Society, from what 
it would be when built upon theſe Foundations, 
and. cemented by this Union; yet it is always 
true, that theſe divine Laws, eſſential to Humane 
Nature, remain immutable, and never ceaſe to o- 
blige Men to obſerve them; and tis alſo certain, 
4s the ſequel will make appear, that all the 
Laws which regulate the Society, even in the 
fate wherein we now ſee it, are only deduQtions 
from theſe primary Laws. It was neceflary there- - 
fore 10 eſtabliſh theſe firſt Principles; and beſides, | 
tis not poſſible to. comprehend aright the. manner 
in which we ſee the Society :.* preſent ſubſiſt, 
without knowing the natural ſtate in which it 
ought to be, and conſidering in it that Union. 
which the Diviſions of Men have broken, and that 
Order which they have difſturh'd, 1 
0 
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I. 
How far 


the Condi- 


firſt Law. 


To the end therefore that we may judge of the 
intent and meaning of the Laws which maintain 
Humane Society at preſent, 'tis neceſſary to draw 
out a Plan of that Society upon the foundation of the 
two primary Laws, that by it we may difſcoyer 
the Order of all the reſt, and their Connexion 
with theſe two. And then it will appear after 
what manner God has provided for the yh. 
fiſting of Humane Society, in its preſent ſtate 
and among thoſe, who by not obſerving its prime 
_ ruin the Foundations on which he ha; 

uilt it. 


— 


„ 
— — — — — 


CHAP. IL 


A Plan of Human Society, as it is found. 
ed upon the Two Primary Laws by 
Two ſorts of Obligations. 


p HOU GH Man was made on pur- 
* | 

3 poſe to know and love the Sove- 
reign Good, yet God did not pre- 


Jace r, 3 ſently put him in poſſeſſion of his 
depends * 100 ultimate End, but firſt plac'd him ti 
; ppon the in this Life, as the way for at- : 
Obſerrati- taining to it. And fince Man cannot apply him- 


ſelf to any Object by other Actions than the ope- | 
rations of his Underſtanding, and the motions of 


his Will, God hath made the clear Knowledge | 


and immutable Love of that Sovereign Good, 
wherein the happineſs of the Mind and Heart of 
Man is to conſiſt, to depend upon his obedienceto 
that Law, which commands him to meditate up: 
on, and to loye this only Good, as far as he '5 

| | capable, 
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capable, during this Life; which he has beſtow'd 
upon him for no other end, but that he may uſe 
al things in it, in ſubordination to his purſuit 
after his perfect Good, which alone is worthy 
to employ all his Thoughts, and all his Aﬀe- 
ctions. „„ | 

| ſhall not here enter upon the Explication of 
thoſe Truths we are taught by Religion, as to the 
manner wherein God conducts a Man, and trains 
him up to this purſuit: It may ſuffice for giving 
an Idea of the Plan of Humane Society, to ſup- 
pole them at preſent, and make this general Re- 
mark, That for this very end God hath given Man 
a Life and Being in the Univerſe, that he might 
exerciſe himſelf in the obſervation of the firſt and 


ſecond Law; That every thing he beholds either 


in himſelf, or in all the other Creatures, are ſo 


many Objects given him on purpoſe to engage him 


in the performance of this Duty. For as to the 
firlt Law, when he views and makes uſe of all 
theſe Objects, he ought to think, that they are to 
aim as ſo many Pictures and Repreſentations of 
that which God would have him know and love 
in himſelf: And as to the ſecond Law, God harh 
ſo diſpos'd of Men, with reference to one another, 
and of the Univerſe, with reference to all Men, 
that the ſame Objects, which are to excite them 
to the Love of the Sovereign Good, do alſo engage 


17 FY 


_ 
— 


* Hear, O Tirael, the Lord our God is one Lord. And thou ſhalt 
love the Lord thy God with all thine heart, and with all thy ſoul, 


and with all thy might. And theſe words which 1 command thee 


this day ſhall be in thine heart, and thou ſhalt teach them diligent- 
ly unto thy Children, and ſhalt talk of them when thou ſitteſt in 
thy bouſe, and when thou walkeſt by the way, and when thou lieſt 
donn, and when thou riſeſt up. And thou (halt bind them for a 


ſien upon thine hand, and they ſhall be as frontleſs between thine 


eyes. And thou ſhalt write them upon the poſts of thy houſe, and 
"in thy gates. Deut. 6. 4+ Ibid 11. 17. | 
| them 


N . ſon, it muſt paſs through the hands of _ 
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them to enter into Society, and to mutual Love Th. 
among themſelves: for we neither ſee nor know Ml apply 
any thing, either without or withiz a Man, which WM hour, 
does not ſignifie that he is a Creature defign'd fo; Ml i 
Society. + 
Thus withour Man, the Heavens, the Stars, the 
Light, the Air, are ſuch Objects as are expos d to 
Men, for a common Good to all, and whereof 
each Man has the entire uſe to himſelf; And all 
things which the Earth and Waters bring forth 
and produce, are alſo of common uſe, but fo that 
before any thing can be uſed by any particular Per. 


Condition bouring People. This is that which renders 
of Man de- neceſſary to one another, and unites them among 
_ themſelves by mutual Ties and Dependencies, for 
vaten cf the uſes of Agriculture, of Commerce, of . tts 
the ſecond and Sciences, and for all the other ſupplies which 
Law. the various neceſſities of Humane Life may re- 
uire. | | 
3 Thus within Man, we ſee that God has formd 
him by an unconceivable Union of Spirit and Mat- 
ter, and by this compoſition of Soul and Body he 
has made this Body united to a Spirit, and this 
Divine Structure of Senſes and Members, to ſerve 
as an Inſtrument for two Uſes which are eſſential 
to Humane Society. 
The firſt of theſe two Uſes is to Join the Mind 
and Heart of one Man to another, which is the 
natural conſequence of the Union of Soul and Bo- 
dy. For by the mediation of the Senſes united to 
the Mind, and by the impreſſions the Mind makes 


cnt 

ani 

upon the Senſes, and the Senſes upon the Mind, MW n 
Men communicate 1 s and Sentiments N 
to one another: And thus the Body is at once the i © 


Inftrument and Image of the Mind and Heart, 
which are the Image of God. pl 


The 
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impos d upon him as a Puniſnment . Thus the Law 


| quence from the two primary Laws aforemention'd , 


"The ſecond Uſe of the Body is, that by it Men 
oply themſelves to all theſe ſeveral kinds of La- 
jour, which God has made neceſlary for ſupply- 
ing all their Wants; and upon the account of this 
Labour God has given us Senſes and Members: 
and altho? tis true that the Works wherein Men 
dom are employ'd, are a 'iniſhment to them in- 
ited by God, and that Jod has not given 
Man a Body fitted for Labour, that his Labour 
might be a Puniſhmenr to him; yet ris cer.ain 
that Man is ſo naturally deſign'd for Labour, that 
he was commanded to work even in the fate of 
Innocence ?. But one great difference between the 
Work of Man in his primitive ſtate, and that 
wherein he is employ'd-at preſent, conſiſt in this, 
That the Work of Man in his ſtate of Innocence, 
wSanagreeable Employment, without Pain, Diſguſt 
or Wearineſs, and that in his faln ſtate his Work is 


of Working is equally eſſential to Humane Nature in 
both ſtates: And this Law is alſo a natural Conſe- 


which by engaging Men to enter into Society, 
oblige them to ſome Work, as being the Bond 
which ties them together; and appoint to each 
particular Perſon his proper Work, that by their 
ſereral ways of Working, the different Employ- 
ments and Conditions ot Men, who are to com- 
pole the Society, may be diſtinguiſh'd, | 
Thus God having defign'd Men for Society, has III. 
created them in ſuch a mutual dependence upon one Man de 
another, as oblig'd them to enter into it; and fince _ for 
the general Ties among all Men, whether by their nay”. 
Nature or their Deſignation to the ſame End under of obliga- 
the ſame Laws, are common to the whole race of tions. 


1 


— 


ä — 


And the Lord God put him into the Garden of Eden, to dreſs 
%, and to keep it, Gen. 2. 15. 
In the ſwear of thy face ſhalt thou eat bread, Gen. 3. 19. 
| Mankind, 
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Mankind, and do not found any particular Rela. 
tion or Obligation to one Man more than ano. 
ther; he has added to theſe general Ties ſome 
other particular Bonds and Obligations, by which 
ſome Men are more cloſely united together, and 
each of them is effectually determin'd to perform 
to his Relative thoſe duties of Love, which he 
cannot practiſe to all the reſt of Mankind: 80 
that theſe Obligations are to each of them as it 
were particular Laws, which ſet forth to him the 
Duties of the ſecond primary Law, and conſe. 
quently regulate his Behaviour. For the Dutiesof 
one Man to another are nothing elſe but the ef. 


fects of that fincere Love which every Man owes | 


to all others, according to the Engagements he 
ſtands in to them. 

Theſe patticular Obligations are of two Kinds, 
The firſt is, of thoſe which ariſe from natural Re- 
lations, as of Marriage between a Man and a Wo- 
man, and of Birth between Parents and Children: 
And this Kind includes in it alſo the Obligations 
of Kindred and Afﬀinity, which are the conſequents 
of Birth and Marriage. N 

The ſecond Kind includes all othet ſorts of 
Obligations which bring any Perſons nearer to one 
another, and are founded either upon the various 
ways of Entercourſe between Man and Man, by 
their Labour, Induſtry, and all kind of Offices, 
Services, and other Aſſiſtances; or upon the uſe 
of ſuch things as ate afforded by one to another: 
Of which nature are all the different uſes of Arts, 
Employments, and Profeſſions of any kind, and 


every thing which can tie one Man to another; 


either by free Gifts, or by Commerce. | 
By theſe two kinds of Ohligations God has 
founded the Order of Humane Society, to tye them 
up to the obſervance of the ſecond Primary Law: 
And as he ſignifies in each Obligation what bs 
| preſcribes 
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pleſcribes to thoſe who lie under it: So by the 
Jifferent characters of theſe Obligations, the foun- 
lations. of the ſeveral Rules are diſcern'd, which 
ſuſtice and Equity requires of each Perſon accord- 
ing to the Circumſtances of their Conditions. 


—_— 


CHAP. Ill. 
Of the Firſt Kind of Obligation. 


HE Obligation that is founded I. 
upon Marriage between a Man The Na. 
and a Woman, and that which is iner 
founded upon Birth between them | or 
and their Children, conſtitute a and of 
private Society in each Family, Eirch. 
wherein God ties theſe Perſons 
more ſtraitly together, that he may engage them 
its Wl tothe continual practice of divers Offices of mu- 

tual Love. Upon this account it was, that God did 
of bot create all Men as he did the firſt, but he - 
ne Wl would have them to ſpring from the Union he 
us WF appointed between the two Sexes in Marriage, and 
by WW to be born into the World in a ſtate ſubject to a 
es, thouſand Wants, wherein they ſhould for a long time 
lc Wl ſtand in need of the care and aſſiſtance of theſe 
1; WW two Sexes: And from the manner wherein God 
ts, appointed theſe two Relations of Marriage and II. 
0 Firth, we muſt diſcover the foundations of thoſe The Di. 


r; Laws which concern them. "" _—_ 
| To form the Union between Man and Woman — 
as ad inſtitute Marriage, which was to be at once and divers 
m the Source of the Multiplication, and of the Union Principles 
v: of Mankind; and to give that Union ſuch foun- oo 


e W Gtions as were proportionable to the Characters pend upon 
| ” Of it. 
\ 
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of that Love which was to be the Cement of 
it; God ar firſt fram'd Manalone *, and then out 
of him made a ſecond Sex, and form'd the Wo. 
man of one of his Ribs, to denote by the Unity 
of their original, that they two make only on: 
compleat Being ; wherein the Woman is taken our 
of the Man, and given to him again from the hand 
of God, as a Companion, and a Help meet for 
him ©, and made our of him *. Thus he has tyd 
them together by an Union ſo cloſe and ſo fl. 
cred, that tis faid of it, God himſelf has join 
them together *, and hath made them two to he 
one Fleſh s. The Man he made the Head of this 
'complear Being *, and hath eſtabliſh'd their Union, 
by. forbidding any to put aſunder, what he him 
ſelf hath join d together. 1 

Theſe are the myſterious ways, whereby God 
has eſtabliſh'd the Obligation of Marriage, which 
are the foundation not only of the Laws which fe. 
gulate all the Duties of Husband and Wife, but I be 
alſo of the Laws of the Church, and of the Civil MW _ 


And the Lord God formed man of the duſt of the gm, bei 

Gen. 2. 7. Lhe 

b And he took one of bis ribs, and cloſed up the fleſh inftead there- 

of, Gen. 2. 21. And the rib which the Lord God had taken frm Wl the 
man made he a woman, and brought her to the man, v. 22. 

d And the Lord God ſaid, It is not good that the man ſhould be Pre 


alone, I will make him an help meet for him, Gen. 2. 18. thi 
* This is now bone of my bones, and fleſh of my fleſh, ſhe ſhallbe W wi! 
called woman, becauſe ſhe was tahen out of man, Gen. 2. 23. of 


8 What God hath joined together, let not man put aſunder, 
at. 19. 6. % 3h 
And they (ball be one fleſh, Gen. 2. 24. and they twain ſha 
be one fleſh, Mat. 19. 5. Eph. 5. 31. Mark. 10. 8. | pl 
n The head of the woman is the man, 1 Cor. 1t. 3. Wives, ſub- an 
mit your ſelves to your own husband as unto the Lord, for the bi. ha 
band is the head of the wife, as Chriſt is the head of the churd, ; 
Eph. 5. 22, 23. And thy deſire ſhall be to thy husband, and be In 
ſhall rule over thee, Gen. 3. 16. 1 Cor. 14. 34+ . Il 
i What God hath jun together, let not man put aſunder, kc 
Mat. 19. 6. e : 
| Laws 
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of Laws concerning Marriage, and of ſuch matters 
our a5 depend upon them, or have relation to it, 
Jo. Thus the Band of Matrimony being fram'd by 
the hand of God, it ought to be celebrated after 
ons Ml * fuch a manner as becomes the ſacredneſs of its Di- 
our MW vine Inſtitution ; from whence ir naturally follows, 
and MW That Chaſtity ſhould be preſerv'd both before and 
for MW after Marriage, That there ſhould be a reciprocal 
7d choice of the Perſons engaging, That it ſhould be 
f. made with the conſent of Parents, who in many 
ind icſpeftts hold the place of God, and that it ſhould 
be be celebrated by the Miniſtry of the Church, 
this W where this Union is to receive the benefits of that 
jon, MW Bleſſing which God has pronounc'd upon his own 
im: luſtitution. 5 5 | | 
WM Thus the Husband and Wife being given to one 
Jod MW another by the hand of God, which unites them 
ich into one compleat Being that cannot be parted, a 
e. Marriage can never be diffolv'd, which has once 
been lawfully contracted. yy 
Thus the Union of Perſons in Marriage, is the 
foundation of that Civil Society whereby they are 
| join'd together in the common uſe of their Goods, 
and of all things elſe. ” „ 
Thus the Husband being by divine appointment 
the Head of the Wife, he has over her a Power 
proportion d to the männer of their Union; and 
this Power is the foundation of that Authority 
which the Civil Laws give to the Husband, and 
of the effects of that Authority in ſuch matters 
wherein it is exerciſed: i TY 
Thus Marriage being inſtituted for the multi- 
plication of Mankind, by the Union of a Mari 
and a Woman, ty'd after che manner that God 
has united them, every ConjunCtion of them except 
In Marriage is unlawful, and can only produce an 
legitimate Off-ſpring. And this Truth is the 
foundation of the Laws of Religion and Policy, 
= againit 
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born by it. x 
The band of Matrimony which unites the two 
exes, is attended with that of Birth, where 
the Children born of that Marriage are ty'd to the 
Husband and Wife. 
III. To make this Tye God has ordain'd that Man 
The Tyeof ſhould receive his Life from his Parents, in the 
Birth, aud boſom of a Mother; That his Birth ſhould be the 
ples of the fruit of the Pains and Labour of this Mother, 
Lawswhich That he ſhould be born uncapable of preſerving 
are conſe- that Life upon which he enters; That he ſhould 


- —_— continue a long time in a ſtate of Weakneſs, and 


ſtand in need of the care and aſſiſtance of his B- wrd 
rents, for his Subſiſtence and Education, And My: 
fince by this Birth God hath contriv'd that mutual Cuſt 
Love, which unites ſo cloſely, him who by be- MChil 
getting his like gives Life, and him that receives MW for 
it, he hath made the Love of Parents of ſuch a Moo 
nature as is ſuitable to the condition of Infants at N their 
their Birth, and to all the wants which are conſe- Who 
quent upon this Lite they have given them, that Nceſſat 
by this Love he might tye them t the Duties of WM U 
Education, Inſtruction, and all other good Offices: We g 
And he hath made the love of Children of ſuch Laws 
à nature as is ſuited to their Duty of Dependence, MEſtar 
of Obedience and Acknowledgment, and to all ¶ tbeſe 
other Offices which they are oblig'd to by the be tent! 
nefit of that Life, which they hold ſo of their Mon th 
Parents, of whom God has order'd them to be after 
born, that as he informs us, without them thy their 


would not have been '; which obliges them 10 Wceiv'd 
render to their Parents all manner of Relief and * 
1 — — N 
Honour thy father with thy whole heart, and forget not the ſn ¶ thoſe 
rows of thy mother: Remember that thou waſt begot of them; andren. 
how canſt thou recompenſe them the things they have done fir tler. end: 
Ecclus. Je 27, 28, i BE R F 
Service 
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Gryice in their wants; and. chiefly in the time 
o their declining age, and their other Weak- 
neſſes, Infirmities and Neceſſities, whereby the 
Children may recompenſe their Parents with ſuch 
Offices as correſpond to the firſt benefits they 
he receiv'd from them. | 
This way of Birth, which founds the Obliga- 
an WM ons between Parents and Children, is the founda- 
he Wl tion of all their ſeveral Duties, the extent where- 
the Wl of may be eaſily diſcern'd from the nature of theſe 
et; WM different Obligations: And on the fame Principles 
ins Wl depends all that the Civil Laws have order'd as to 
ud WI the effects of paternal Power, and the mutual Du- 
and Wl ties of Parents towards Children, and Children to- 
Pa- WM wards Parents, ſo far as they are matters of Poli- 
\nl c: Such are the Rights which the Laws and 
tual MF Caſtoms give to Fathers for the conduct of their 
be- Children, for the celebration of their Marriage, 
hes for the adminiſtration and enjoyment of their 
© Goods; and as to the diſobedience of Children to 
their Parents, the injuſtice of Parents or Children, 


- 


mo deny each other Food, and ſuch-like Ne- 
that N celaries. 
of Upon this method which God makes uſe of 
ices: Mia giving life to Children by their Parents, the 
ſuch Laws are founded which paſs over to Children the 
ence, Miltate of their Parents after their death; becauſe 
> all Mitcſe Goods being given to Men for all tlie diffe- 
e be int neceſſities of Life, which are conſequent up- 


on that Benefit, by the order of Nature, Children, 
ater the death of their Parents, ought to receive 


| they their Goods as Acceſſories of that Life they re- 
m to Mceiv'd from them. | 

fa. The Tye of Birth which unites the Fathers and 
— Withers to their Children, binds them alſo ro 
the 1 tnoſe who are born and deſcended from their Chil- 


1 den. And this Conjunction makes all the De- 
endents to be look d upon as Children, and all 
elvice C 2 their 
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their Anceſtors in the Line aſcending to be reckond 11 
as Fathers or Mothers. e 

We may obſerve from the different properties 11 
of the Love which unites Husband and Wie an f I 
of that which joins Parents and Children, that it 11 


is the oppoſition of theſe different Properties 
which is the foundation of thoſe Laws thar make - Af 
Marriage unlawtul between Perſons in the dire I yh 
Line aſcending, and the direct Line deſcending 
in all degrees, and between thoſe in the collateral 
Lines in ſome degrees: And *tis eaſy to petceie 
the reaſons of theſe Laws by reflecting only upon 
what we have juſt now remark'd about theſe dif- 
ferent Properties, which we need not here enlarge 
upon. 
Iv. * and Birth which unite ſo cloſely Hus. 
The Tye bind and Wife, Parents and Children, found alſo tuo 
from Kin- other kinds of natural Relations, which are conſe- 
ared and quent upon them; the firſt is that of thoſe in the 
AMDIY- collateral Line who are call'd Kindred ; the ſe. 
cond is that of thoſe who are allied, calld Af. 
finity. 

Kindred ties thoſe collateral degrees together, M 7 
whoſe Birth had its original from the ſame com- tho 
mon Parent in the Line aſcending. They are ſo 
call'd, becauſe whereas Fathers and Sons are in a 
direct Line aſcending or deſcending , theſe colla- M Co 
teral degrees are in another line, but which at lat WW or: 
center in one common Father in the direct Line. {r 
Some are on one fide of the direct Line, and ſome I 16 
on the other, and the Foundation of their Relation W Pa 
and Conſanguinity, is their common Union in the 
ſame Parents from whom their Birth is deriv'd. 

This is not a proper place for explaining che de- 
grees of Conſanꝑuinity, it is a matter that may 
be treated of under the Title of Succeſſions. It 
may ſuffice here to remark that this Relation of 
Kindred is the foundation of divers Laws, * 

: 0 
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nd Ml of ſuch as forbid Marriage between thoſe who are 
ber a- kin, of ſuch as entitle them to Succeſſions 
ties MW 47d Guardianſhip, of ſuch as relate to the refuſal 
and of Judges, and the exceptions againſt Witneſſes, 
it it 25 being a-kin to the Parties, and ſuch-like other 


Laws. | | 
ake = Affinity is the Relation which ariſes between the 
ret Wl Vochand and all the Kindred of the Wife, and be- 
ing teen the Wife and all the Kindred of the Huſ- 
era band. The foundation of this Relation is the 
ehe Union between the Husband and Wife, which is 
0 ſo cloſe and intimate, that thoſe who are related by 
dir. Kindred to one of the two, are conſequently re- 
ge WY lated to the other: And this Affinity makes the 
Husband look upon his Wife's Father and Mo- 
lus- WY ther, as being in ſtead of a Father and Mother to 
Wo i himſelf, and her Brethren, Siſters, and near Kin- 
| dred, as being in ſtead of Brethren, Siſters, and 
the WW rear Kindred to himſelf; and the Wife upon the 
ſme account looks after the fame manner upon 
A. the Father and Mother, and all the Kindred of 
| ter Husband. | 
her, This Relation of Affinity is the foundation of 
om thoſe Laws, which forbid Marriage between ſuch 
o are allied in a Direct Line, either deſcending or 
n WF aſcending, in all degrees; and between thoſe in the 
Collateral Line, within the compaſs of certain de- 
laſt grees; And alſo of the Laws which aſſign ſuch Per- 
Ane. fons as are allied to be Guardians, of thoſe which 
Mc oh ieject Judges and Witneſſes, as being allied to the 
rarties, and of ſeveral other ſuch-like Laws. 
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Of the ſecond Kind of Obligations. F 


„ mea; INCE theObli gations of Marriage 
What are N end Birth, of Kindred and Aff. 
theſe Obli- 2X8 AD \. 3 | F 
gations, and e Nity , are limited between certain 
how God tons, and God has plac'd Men 
lays upon Society, to unite them together 


by mutual Love, in ſuch a manner, 
that each Man ſhould be diſpos'd to ſhew to eyery 
other Man the effects of this Love, as occaſions 
may require; therefore he hath made a ſecond kind 
of Obligations neceſſary, which ties all ſorts of 


Perſons nearer together after a different manner, 
and many times even thoſe who are Strangers to 


one another *. 


To found this ſecond kind of Obligation, God | 


has multiplied the Wants of Men, and made them 
neceſſary to one another for ſupplying all their 


Wants: And there are two ways he makes uſe of 


to lay upon them ſuch kind of Obligations as he de 


 Hgns them for. 


The firſt of theſe two ways is the ranging of 
Perſons in Society, wherein he has aſſign d each 
Perſon his own place, ſo as to fignifie to him by his 
fituation the Relation he ſtands in to others, and 
what are the Duties peculiar to that Station in 
which he is plac'd; and every Man has his par-! 
cular Poſt aſſign'd him, either by his Birth, i 
Education, or his Inclinations, or by the other ef- 
feQs of that wiſe Conduct, which diſpoſes of Mens 
Fortunes in the World. This firft way lays upon 


all Men general Obligations from their Conditions, 


— 
— 
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profeſſions and Employs, and places every Petſon 
in a certain ſtate of Life, from which his particu- 
lr Obligations are deriv'd. | 

The ſecond way is the diſpoſing of Events and 
the Conjunctures of Affairs, which determine every 
Man to ſome peculiar Obligations, accord ing to 
the * Occaſions and Circumſtances he meets 
withal. | = 

All theſe ſorts of Obligations are of two kinds, II. 


either they are voluntary or involuntary : For Man Theſe Obli 


15 ; . . ations are 
being a free Agent, ſometimes he voluntarily en & te 


gages himſelf; and being a Creature depending ſorts, ei- 
upon the Divine Government of the World, God ther they 
lays ſome Obligations upon him without his own are 3 a 
choice. But whether the Obligations depend up- ry, or 
on the Will, or whether they are independent up- ſuch as are 
on it in their original, a Man acts freely both in indepen- 
the one and the other; And all his Conduct con- wn hap the 
ſtantly bears theſe two Characters, one of depen- ates 
dence upon God, whoſe appointments he is bound 

to comply with, and the other of his own free Will, 

which ſhould incline him to do it. Thus all theſe 

lotts of Obligations are ſuired both to the Nature 

of Man, and his dependent ſtate in this Life. 

Voluntary Obligations are of two forts: Some III. 
are mutual between two or more Perſons, who re- Voluntary 
ciprocally bind and oblige one another by their 2 
own free Act; and others are made by the free * 
Deed of one Perſon only, who engages himſelf to 
_ Perſons, without any Obligation from them 
to him. 5 

Theſe two kinds of Obligations may be eaſily 
diſtinguiſh'd by ſome Examples. Thus we ſee, as 
to thoſe Obligations that are voluntary and mu- 
tual, that Men do readily impart to one another 
their Induſtry and Labour for ſupplying their va- 
rious Neceſſities ; and for carrying on ſeveral ways 
of Commerce in all things, they let, ſell, exchange, 

C 4 and 
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and make among themſelves all other kinds of 


* 


Agreement. 
Thus, as to ſuch Obligations as ariſe from the 
Act of one Perſon only, we ſee that he who makes 
himſelf Heir, obliges himſelf to all the Creditors. 
That he who undertakes the management of an AE 
fair for one that is abſent without his Knowledge 
makes himſelf accountable for all the conſequences 
of that Affair he takes in hand: And that in pe. 
neral all thoſe who voluntarily take upon them 
any Employment, oblige themſelves to diſcharge 
all the Duties that belong to it. 
Oblica Involuntary Obligations are ſuch as God lays 
I ons jnde- upon Men without their own choice. Thus they 
pendenton who are choſen to the Offices, calbd Municipal, as 
che Will. of Mayor, Sheriff, Conſul, or the like, and thoſe to 
| whom the Courts of Juſtice grant ſome Commiſ. 
fions, are oblig'd to execute them, and cannot be 
diſpenſed with, unleſs they have ſome reaſon- 
able excuſe. Thus he that is aſſign'd to be 
a Guardian, is oblig'd to ſupply the place of a Fa- 
ther to the Orphan, who is put under his care. 
Thus he whoſe Affair was manag'd in his abſence, 
and without his knowledge, by a Friend who took 
care of it, is oblig'd to pay that Friend his rea- 
ſonable Charges, and to ratifie what he has dong 
well in his Buſineſs. Thus he whoſe Goods were 
ſav'd from Shipwreck, by unlading the Ship and 
throwing other Goods over-board, is oblig d to 
bear a ſhare in the loſs of thoſe Goods, propor- 
tionably to what was ſecur'd for him. Thus the 
ſtate of thoſe Members of a Society, who have 
no means, and are diſabled from working for their 
Subliſtence, lays an Obligation upon all others to 
ſhew them mutual Love, by imparting to them 
ſuch good things as they have a right to. For every 
Man being a Member of the Society has a right 
to live in it, and what is neceſſary for thoſe 055 
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have nothing, and cannot earn their livelihood by 
their labour, muſt conſequently be in the hands of 
others, and therefore they cannot without injuſtice 
detain it from them. And tis upon the account 
of this Obligation, that in publick Neceſſities pri- 
vate Perſons are bound, even by forcible means to 
relieve the Poor according to their Wants. Thus 
the ſtate of thoſe who ſuffer any Wrong, and lie 
under Oppreſſion, obliges the Miniſters of Juſtice 
| to uſe their Power and Authority to protect 
them. | 
We ſee then that in all theſe kinds of Obligati- v. 
ons, and in all others that can be thought of, God The obſer- 
tid not form Man, nor place him in this World, e and? 
but to bind him to the exerciſe of mutual Love; 1 
and that all the different Duties which theſe Obli- Law de- 
rations preſcribe, are nothing elſe but the ſeveral ſigu d in all 
effects with this Love ſhould produce, according * 
o the various conjunctures and circumſtances of? 
Aſtairs. Thus in general the Rules which com- 
mand us to give to every one what belongs to him, 
to do no wrong to any body, to be always faith- 
| tul and fincere in our dealings, and the like, com- 
mand us nothing but the effects of mutual Love. 
For to love is to wiſh well and to do good, and no 
Man loves thoſe to whom he does any injury, nor 
thoſe to whom he is not faithful and ſincere. More 
particularly, the Laws which enjoyn a Guardian 
to take care of the Perſon and Goods of a Minor, 
command him nothing but the effects of that Love 
he ought to have for this Orphan. Thus the Rules 
of all the Duties of thoſe who are in Offices, and 
ate under any other kind of Obligation, general 
or particular, preſcribe them nothing but what the 
ſecond primary Law requires, as may be eafily 
diſcern d by conſidering the particular Obligations. 

And ſo true it is, that this command of loving 
due another is the principle of all the Rules re- 

| _ lating 
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and make among themſelves all other kinds of 
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Agreement. 
Thus, as to ſuch Obligations as ariſe from the 
Ad of one Perſon only, we ſee that he who makes 
himſelf Heir, obliges himſelf to all the Creditors. 
That he who undertakes the management of an AE. 
fair for one that is abſent without his Knowledge 
makes himſelf accountable for all the conſequences 
of that Affair he takes in hand: And that in pe. 
neral all thoſe who voluntarily take upon them 
any Employment, oblige themſelves to diſcharge 
all the Duries that belong to it. 
1 Obligi. Involuntary Obligations are ſuch as God lays 
dns inde- upon Men without their own choice. Thus they 
pendent on Who are choſen to the Offices, calPd Municipal, as 
che Will. of Mayor, Sheriff, Conſul, or the like, and thoſe to 
; whom the Courts of Juſtice grant ſome Commiſ. 
fions, are oblig'd to execute them, and cannot be 
diſpenſed with, unleſs they have ſome reaſon- 
able excuſe. Thus he that is aſſign'd to be 
a Guardian, is oblig'd to ſupply the place of a Fa- 
ther to the Orphan, who is put under his care. 
Thus he whoſe Affair was manag'd in his abſence, 
and without his knowledge, by a Friend who took 
care of it, is oblig'd to pay that Friend his rea- 
ſonable Charges, and to ratifie what he has done 
well in his Buſineſs. Thus he whoſe Goods were 
ſav'd from Shipwreck, by unlading the Ship and 
throwing other Goods over-board, is oblig'd to 
bear a ſhare in the loſs of thoſe Goods, propor- 
tionably to what was ſecur'd for him. Thus the 
ſtate of thoſe Members of a Society, who have 
no means, and are diſabled from working for their 
Subliſtence, lays an Obligation upon all others to 
ſhew them mutual Love, by imparting to them 
ſuch good things as they have a right to. For every 
Man being a Member of the Society has a right 
to live in it, and what is neceſſary for thoſe "= 
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have nothing, and cannot earn their livelihood by 
their labour, muſt conſequently be in the hands of 
others, and therefore they cannot without injuſtice 
detain it from them. And tis upon the account 
o this Obligation, that in publick Neceſſities pri- 
gate Perſons are bound, even by forcible means to 
relieve the Poor accord ing to their Wants. Thus 
the ſtate of thoſe who ſuffer any Wrong, and lie 

der Oppreſſion, obliges the Miniſters of Juſtice 
I to uſe their Power and Authority to protect 
them. 

We ſee then that in all theſe kinds of Obligati- v 
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ons, and in all others that can be thought of, God The obſer- 
tid not form Man, nor place him in this World, he Ae _— 
but to bind him to the exerciſe of mutual Love; primary 
and that all the different Duties which theſe Obli- Law de- 
cations preſcribe, are nothing elſe but the ſeveral ſigu d in all 
effects with this Love ſhould produce, according ale 
o the various conjunctures and circumſtances of YR 
Affairs. Thus in general the Rules which com- 
mand us to give to every one what belongs to him, 
to do no wrong to any body, to be always faith- 
| {ul and fincere in our dealings, and the like, com- 
mand us nothing but the effects of mutual Love. 
For to love is to wiſh well and to do good, and no 
Man loves thoſe to whom he does any injury, nor 
thoſe to whom he is not faithful and ſincere. More 
particularly, the Laws which enjoyn a Guardian 
to take care of the Perſon and Goods of a Minor, 
command him nothing but the effects of that Love 
he ought to have for this Orphan. Thus the Rules 
of all the Duties of thoſe who are in Offices, and 
are under any other kind of Obligation, general 
or particular, preſcribe them nothing but what the 
ſecond primary Law requires, as may be eaſily 
aiſcern'd by conſidering the particular Obligations. 

And ſo true it is, that this command of loving 
one another is the principle of all the Rules re- 
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lating to our Obligations, and that the deſign of 
theſe Rules is nothing elſe but the order of Love 
which is reciprocally due, that in caſe it ſhould 
ſo happen, for inſtance, that a Man cannot give 
to another what is his, without violating this Or. 
der, this Duty is ſuſpended until ſuch time as he 
can perform ĩt according to that defign. Thus he 
who has a Sword from a Mad Man, or any o- 
ther, who demands it while tg is tranſported with 
Paſſion, ought not to reſtore it to him, until ſuch 
time as that Perſon be in a condition to forbear 
the making an ill uſe of it, for it would not bg 
true Love to give it him in theſe Circum- 
ſtances. 
Thus the ſecond Law commands to all Men my. 
tual Love: For the deſign of that Law is not to 
oblige every one, to have that inclination for all 
others which proceeds from the Qualities that 
render him lovely ; but the Love which it enjoyns, | 
conſiſts in defiring and procuring to others their 


true Good, as much as is poſſible for us. And 7 
fince the Command does not depend upon the me- 
tits of thoſe we are to love, and no Perſon what- WM «+ 
Toever is excepted by it, therefore it obliges us to 


love thoſe who are leſs amiable, and even thok W w. 
who hate us. For the Law which they violate, M 
is in force to us, and we ought to wiſh and pro. MW ++ 
cure their true Good, as well out of hopes of te. 


[4 
85 —: — h; 
b Thou ſhalt not hate thy brother in thy heart, Lev. 19.1. C 
Thou ſhalt not avenge nor bear any grudge againſt the children of th 2 
people, Ibid. 18. F thou' meet thine enemy's ox or his aſs gin F 
aſtray, thou ſhalt ſurely bring it back to him again. If thou ſet I 
the aſs of him that bateth thee lying under his burthen, and would: 
forbear to help him, thou ſhalt ſurely help with him, Exod. 23. 4, . 


5. Tf T have rewarded evil to him that was at peace with ne, 
Oea I have deliver d him that without cauſe is mine enemy) Pla. 
7. 4. If thine enemy hunger, groe him meat, if he thirſt give him 
&rink, Prov. 25. 22+ Rom. 12. 10. Mat. f. 44» 
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ducing them to their Duty, as out of fear of fai- 
ling in our orm. 

My deſign in making theſe Reflexions is to ſhew, 
that fince the ſecond Law is the Principle and 
Pefign of all thoſe which concern our Obligations 
to one another, it is not enough to know, as the 
moſt barbarous People do, That we muſt render to 
erery one what belongs to him, That we muſt do 
0 injury to any body, That we mult be ſincere and 
füthful, and ſuch-like other Rules; but we muſt 
confider the Defign of theſe Rules, and the Source 
of their Truth in the ſecond Law, that we may 
ive them the whole extent they ought to have. 
For it is often ſeen, that for want of this Princi- 
ple, many Judges who conſider theſe Rules but as 
politick Laws, without penetrating into the Deſign 
| of them, which obliges to a more exact Juſtice, 
do not allow them their juſt extent, and ſo they 
tolerate that unfaithfulneſs and injuſtice, which 
they would ſuppreſs, if the deſign of the ſecond 
Law were their Principle. 

To theſe Remarks we muſt add as to what con- VI. 
cerns Obligations, that Government is neceſſary to The Order 


reſtrain every Man within his due bounds. It 
oe - ment for 
e nas upon the account of Government, that God tceping 
» WI cftabliſh'd the Authority of the higher Powers Menſtrialy 
thatare neceſſary for the maintaining of Society, as Oy % 
will appear in the 10th Chapter. And I fall! s. 
* here only remark as to Government, and the oc- 
7 caſion of theſe Obligations, that many of them 


, ui from this Order of Government as are between 
» Princes and Subjects, betwixt thoſe who are in 
Dienities and publick Offices and private Perfons, e 


and others alſo of a like nature. gations are 
It was neceſſary to give this general Idea of all the foun- 
theſe ſeveral kinds of Obligations which we have dations of 


hitherto diſcourſed of: For as it is by theſe Ties tue rartt- 
cular Laws 


tat God engages Men to all their different Duties, wich con: 
EE | and cern them. 
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and that in each Obligation God has laid the foyn. 
dation of thoſe Duties that depend upon it; So in 
theſe Sources we muſt diſcover the Principle and 
Deſign of the Laws, according to the Obligations 
to which they have reference. We have ſeen in 
the Obligations of Marriage and of Birth the Prin. 
ciples of the Laws which relate to them, and we 
muſt diſcover in the other Obligations which we 
have juſt now explain'd, the Principles of the Laws 
peculiar to them. 

They may be reduc'd to ſuch as relate to the 
Civil Laws: And fince the greateſt part of the 
matters in the Civil Law, are conſequent uponthe 
Obligations we have diſcourſed of in this Chap- } 
ter, I ſhall in the next Chapter give an account 
of ſome general Rules, which flow from the na. 
ture of theſe Obligations, and are at the ſame time 
the Principles of particular Rules, as to ſome ple: 
matters which ariſe from the ſame Obliga i % 
tions. Doc 
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CHAP: V. 


of ſome general Rules which ariſe from the 
Obligations mention'd in the preceding 
Chapter, and which are ſo many 

Fountains of the Civil Laws. 


juſt now mention'd, and which are 
© deduc'd from all that has been ſaid 

in the preceding Chapters, are 

here explain'd in ſo many Articles, 

as Conſequences inferr'd from the 

Principles already laid down : From theſe Princi- 

ples then it follows : — | 
That all Men being Members of the Body of the I Rule. 

Society, each of them ought to diſcharge the Du- 2igarions 


ties of his Function, as the Poſt he is poſſeſſed of 5 
in the Society, and his other Obligations require of 
him: From whence it follows, that every Man's 
Obligations are to him inſtead of Laws. 

That each private Perſon being united to this iI. Rule. 
Body of the Society, ought to undertake nothing Submiſſion 
which is contrary to the good Order of it: And tothePow- 
this Principle includes the Obligation of Submif: es. 
fon and Obedience to the Powers which God has 
etabliſh'd for maintaining this Order. 

That the Obligation of every private Perſon, 111. Rule. 
with reſpect to the Society whereof he is a Mem- To do no- 
ber, does not only oblige him to do nothing to ding in 
others, contrary to the good order of the Publick, Ae. wo. 
but alſo ro confine himſelf within the bounds of wary to tl“ 
_—_ * cation i 3 publick 

Let every ſoul be ſubject to the higher powers, for there is no Peace. 
tuer but of God, Rom. 13. 1. Tit. 3, T. 1 Pet. 2. 13. Wit. _ 

is 


inſtead = 
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his own Station, and to make no ill uſe either of 
himſelf, or of any thing that be cngs to him; For 
he is to the Society what a Member is to the 
Body Natural: And therefore thoſe who do no in 
jury to others, but fall into ſome Exceſs thats 
oftenfive to the Publick, whether in their own 
Perſons, or as to their Goods, as they do who de. 
ſpair, who blaſpheme, or who ſwear in common 
diſcourſe, or thoſe who prodigally laviſh away 
their Goods; and in fine all thoſe who ac contrz- 
ry to good Manners, to Modeſty or Chaſtity, in 
violation of the external good Order, are juſtly 
puniſhed by the Civil Laws, according to the Quz 
lity of their Exceſs *. | 
IV. Rule. That in all Obligations between Perſon and 
To do no Perſon, whether Voluntary or Involuntary, which 
_ may be the Subject: matter of Civil Laws, every 
ws render ONe ought mutually to perform what is required 
to every by the two Precepts included in the ſecond prima- ti 
one his ry Law; whereof one is, To do to others as WM och 
Dues. we would they ſhould do unto us ©, the other i, liz 
Not to do to another what you would not he ſhould 

do unto you ©: Which two Precepts comprehend IM (ur 
the Rule, of doing no Injury to any Body, and de. 
rendring to every one his Dues ©. - | « 


V. Rule. That in Voluntary and mutual Obligations, thoſe 
Sincerity 


and Far h. who treat ſhould be ſincere, in declaring to ons Wl : 
in e N 35 nt 
our volun- ®* Abide in thy place, Ecclus. 11. 22. Let all things be done de- 12 
tary and cently, and in order, x Cor. 14. 40. Juris pracepta ſunt hac hu- ne 


mutual neſtè vivere, c. L. Io. S. 1. fl. de Fuſt. & Fur. S. 3. Inſtit. eodem, 
Contracts. Expedit enim reipublice ne ſua re quis male utatur, S. 2. Inſt, de 
his qui ſuĩ vel al. jur. ſunt. 

© All things whatſoever you would that men ſhould do unto yu, 
do you even ſo unto them, Mat. 7. 12. And as you would that men 
ſhould do unto you, do you even ſo unto them likewiſe, Luke 6. 31. 

4 What you hate to have another do unto you, ſee that you do it 
not unto another, Tob. 4. 16. 

* Alterum non lædere, ſuum cuique tribuere, J. 10. $, I. F. d 
Juſtitia & jure. S. 3. Inftits eodern, = 


anothet 


nture and conſequences of the Obligations, whether Faithful 


| who without any compact happen to have any 
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another what they oblige themſelves unto, and 
fichful in performing ir ', and do all other things 
which are con ſequent upon the Obligations they 
enter into s. Thus the Seller ought fincerely to 
declare the qualities of the thing he ſells, he ought 
to keep it until he delivers it, and to warrant it 
after it is deliver'd. pn 

That Involuntary Obligations are ſuited to the VI. Rule, 


ir conſiſt in doing or giving, or in any other kind mY per- 
of Obligation b. Thus the Guardian is oblig *! to the 3 
gorxern the Perſon, and adminiſter the Goods of our Invo- 
an Orphan, who is under his Care, and to do all luntary Ob- 
things elſe which rhis Government and Admini- ligations. 
ſtratlon make neceſſary. Thus he who is call'd to 

1 publick Office, though it be againſt his will, 
ought to acquit himſelt well in ir. Thus they 


thing in common among them, as Coheirs and 
others,, ought mutually to perform what their Ob- 
ligations require. | 

That in all kinds of Obligations, whether Vo. yrr. Rule. 
luntary or Involuntary, all Unfaithfulneſs, Double- All fraud 
dealing, Deceir, Infincerity, and all other ways of wawtulin - 


8 „FFP any kind of 
doing hurt and Injury are forbidden Obligations 
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f That ye may be ſincere, Phil. 1. 10. Lying lips are an abomi- 
mtion to the Lord, but they that deal truly are his delight, Prov. 
12. 22, Perform thy word, and deal faithfully with him, thy 
neighbour, Ecclus. 29. 3. | | 
Alter alteri obligatur de eo quod alterum alteri ex bono & quo 
preſtare oportet, L. 2. S. ut. ff. de obl. & act. 5 

ol ligat ionum ſubſtantia non in es conſiſtit, ut aliquod cor pus no- 
ſrum, aut ſervitutem noſtram faciat, ſed ut alium nobis obſtringat 
ad dandum aliquid, vel faciendum, & præſtandum, J. 3.f. de 

i Let no man go beyond, and defraud his brother in any matter, 
1 Thef. 4. 6. Que dolo malo fatta eſſe dicuntur, ſi de his rebus alia 
alin non erit, & juſta cauſa eſſe videbitur, judicium dabo, 1. 1. 
5. L. F. de dolo. 5 

That 
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1 l Thar fince all private Perſons compoſe together 
| 


"PN | the Society, any thing that concerns the well or. 
5 | 4 dering of *. obliges 3 Perſon to take cas 
la can it, and if he will not do it voluntarily, he ma 
force upon be compell'd to it by the Authority of the Judges. 
Man. Thus they who are nam'd in Cities and other Pla. 

ces, to the publick Offices of Sheriffs, Conſuls. 
and ſuch. like other Offices and Commiſſions, are 
compell'd to execute them. Thus thoſe who are 
aſſign'd to a Guardianſhip, are oblig'd to accept of 
it, and diſcharge it '. Thus they, who have any 
thing to fell that's neceſſary for ſome uſe, ate 
forc'd to fell it when the Publick is concern'd®, 
Thus Taxes and Impoſts are juſtly exaQted of pri- 
vate Perſons for defray ing the publick Expences“. 
| That fince the Voluntary Engagements berween 
11 private Perſons, ought to be ſuitable to their dif- 
' Houra be ferent Wants, which renders the uſe of them ne- 
free, ceſſary, all Perſons capable of theſe Engagements, 
ought to be free to bind themſelves by any ſort of 
Agreement, as they think good, and to vary it 
according to the differences in Affairs of wharſo- 
ever nature, and according to the infinite diverſity 
of Combinations, that ariſe from their Conjun- 
ctures and Circumſtances *: prbvided only that 


ll 
_ 


| 1 IX. Rule. 
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Paulus Reſpondit, eum qui injunctum munus a Magiſtratibus 
fuſcipere ſuperſedit, poſſe conveniri eo nomine propter damnum reipub⸗ 
licæ, I. 21. ff. ad municip. ; | 

| Gerere atque adminiſtrare extra ordinem Tutor eogi folet, 1. J, 
ff. de adm. & per. tut. | TO» 

mide I. 11. ff. de evict. in verb. Poſſeſſiones ex præcepto principall 
diſtractas, V. I. 12. ff. de Relig. Poſſeſſiones quas pro Eccleſiis vel d. 

mibus Eecleſiarum parochialium, & c. See the Ordinance of Philip 
the Fair, of 1303. 

n Render unto Ceſar the things which are Cæſar s, Mat. 2. Til. 

' bute to whom Tribute is due, Rom. 13. 7. ; 

o Quid tam congruum fidei humane, quam ea inter eos placuermt 
ſervare, I. 1. ff. de patt. Ait pretor patta conventa, qua neque ol 
malo, neque adverſus leges, plebiſcita, Senatuſconſulta, Editta Prit- 
cipum, neque quo fraus cui eorum fiat, facta erunt. Serwabo, l. 1. 5. J. 
ff. de pact. e _: 
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as Agreement have nothing contrary to the Rule 
1. ollows. 7712 3 | : 
. _ no Obligation is lawful but in proportion 2 — 
ois Agreement with the good Order of the So- 9 
S. ciery ; and that thoſe which are contrary to it are are contra- 
*. mlawful and puniſhable according to the degree ry to the 
s Wl their oppoſition. Thus the Employments which e 2 
re ne contrary to this Order, are of a criminal Na- 2 = 
re ture: Thus the Promiſes and Compatts which unlawful, 
of ue contrary to the Laws, and to good Manners, 

ny MN oblige Men to nothing but the Penalties which thoſe 

re Ml who have made them may deſerve . 

by It appears by the particular ſubject- matters 

ri. WM of the Civil Laws what is the uſe of all theſe 
Principles, and *ris ſufficient to ſer them down 

here as general Rules, on which an infinite num- 

ber of particular Rules depend. 217% 

| was not willing to mix With theſe Obli - 

gitions hitherto diſcourſed of, another kind of 

Bond, which unites Men more cloſely than any 

| of them, except thoſe of Marriage and Birth: 

And that is the Bond of Friendſhip, which pro- 

duces an infinite number of good Effects in Socie- 

ty, both by the good Offices and Services which 

one Friend does to another, and by the aſſiſtance 

which every Man receives, from the Perſons who 

we allied to his Friends. But although Friend- 

ſhips make a long Chain, and Relations of 

. , MW alt extent, and of great uſe to humane Socie- 

ty; yet they ought not to be feckon'd among 

„. Obligations, becauſe they are of a nature diſtin- 
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ada gue contra leges conſtitutioneſque, & contra bonos moves 
ey unt funt, nullam vim hahere, indubitati Furis eſt, L. 6. C. de Patt. 

ob was the Obligation of that Prince, who to keep his word, put 
rn. St: John the Baptiſt to death, Mar. 14. 
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of Friend- 
ſhips, and 
their ſeve- 
ral kinds. 


guiſhable from them by theſe two Character. 


fequents that proceed from ir. Thus the Ties of 


The nature d 
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One is, that there can be no Friendſhip where there 
is not mutual Love, whereas in Obligations the 
Love, which ought to be mutual, is not alway; 
fo: The other is, That Friendfhips do not make 
any particular kind of Obligation, but are the con. 


Kindred and Affinity, of Offices, of Commerce, 


of Affairs and other things, are the occaſions and! 


cauſes of Friendſhips: And they always ſuppoſe 
fome other Obligation, which draws them nearer, 
who become Friends. | 

This uſe of Friendſhips, Which is ſo natural 
and neceſſary in Society, will not ſuffer us to paß 
them over in ſilence; and the difference of their 
Nature from that of Obligations, has prevail 


with us to diſtinguiſh them: and theſe things wil I 


be the Subject of the next Chapter. 


» _ ll 


CHAM 


O the Nature of Friendſhips, and theit 


Dſe in Society. 


N RIEND SHIP is an Union that 

is fram'd between two Perſons by 
% the mutual Love of one to the 
905 other. And as there are two Prin. 
5 ciples of Loving, ſo there are to 


2 


I 
. 


thoſe which are founded on the Nature and Deſign 
of the two primary Laws; and the other is of al 
the reſt, which are nor founded uron this Princy 
ple, and ſo can have no ether f undation but tt 


1 


9. 


e finds of Friendſhips. One is of 


— 
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ters Ml of Self. love: For if Friendſhip be not founded on 
here MM ſach an Union as engages Men to the Love of the 

te Supreme Good; it can have no higher Motives 
ways thin the temporal Goods of this Life, which 
nabe an only be the Object of Self-love. Thus 
con-M toſs who without loving the Supreme Good, 
pear to love their Friends, only for the eſteem 
they have of their Merit, or from a deſire of 
Loing them good; and even thoſe who give their 
Goods and their Lives for their Friends, {till pro- 
poſe to themſelves as the fruit of their Friendſhip, 
either ſome Glory, or ſome Pleaſure, or ſome 
other Motive, which is their own peculiar Good, 
and is always their aim in every thing their Friends 
receive from them : Whereas thoſe who love one 
another for their Union to the Supreme Good, re- 

ard not their own peculiar Good, but a Good 
nat is common to them both, and a Good whoſe 
W tature in this is different from all other Goods, 
that no Man can have it for himſelf, unleſs he 
deſire it alſo for others, and fincerely endeavour as 
noch as lies in him to aſſiſt him in obtaining it. 

Thus they who are united to their Friends by this 

Bond, do heartily promote the greateſt Good and 


heir alvantage of thoſe whom they love; and becauſe 

they deſpiſe all other Goods but this only, which 

they love entirely, and with all rheir Heart, they 

are better diſpos d ro give both their Goods and 

1 1 their Lives for their Friends, if there be a neceſſi- 
NS 


ly tor ir, than thoſe can be who love orhers only 


f tte from 2 Principle ot Self. love. 
rin. 


nene founded on the deſign of the primary Laws, 
ky and thoſe which proceed from Self- love, is not {> 
Bf 


exact, that every Friendſhip, muſt be either entirely 

of all of the one or the other ſort: For among the {mall 
number of thoſe wherein the defign of the primary 
Laws is to be found, there are few of them ſo * 
: 2 | ar 


This diftintion of Friendſhips into thoſe which 
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but Self. love has ſome ſhare in them; and there 
are alſo Friendſhips, wherein one of the Friends 
for his part has no other Motive but Self.loye 
altho' the other is govern'd by a better Principle, 
And all theſe Friendſhips are adapted to the pre- 
ſent ſtate of Humane Society, according to the 
different diſpofitions of thoſe who are united hy 

them. 8 
. 'Tis eaſie to perceive from the Nature of Friend. 
The _ ſhip, which is a mutual Tye between two Perſons, 
teen that there is a great deal of difference between 
Friendſhip, Friendſhip and the Love commanded in the ſecond 
and the Law. For the duty of this Love is independent on 
3 the Love which ſhould be return'd by another, 
the ſccond Whom we are oblig'd to love; and though that 


Law. other do not love us at all, nay, though he do 


hate us, yet the Law requires us to love him; but 


Friendſhip which cannot ſubfiſt without mutual 


Love, is not commanded to any particular Per- 


ſon: For that which depends upon two Perſons, 
cannot be the matter of a Command to one of 
the two only. And beſides, fince Friendſhip is on- 
ly founded upon the attractive which each Per. 
fon finds in his Friend, no body can be oblig'd to 
tye himſelf in Friendſhip where this attractive is 
not to be found. And thus we fee, that there is 
no Friendſhip but is founded on the Qualities 
which Friends love in one another, and is main. 
tain'd by the good Offices and Services, the Bene. 
fits and other advantages, wherein the Merit of 


each Friend conlifts, which allures and maintains 


the Efteem and Love of the other. 

'Tis upon the account of this neceſſary cone. 
fpondence between Friends, that Friendſhips are not 
made but between ſuch Perſons as lie under ſome 
Engagements which link them to one another, and 
beſides are of ſuch Diſpofitions as are proper 0 
units them; ſuch as the equality of at 

the 


to be free, becauſe no Man can be oblig'd to unite 
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the Agreement of Age, of Manners, of Inclina- 
tions and Sentiments, the mutual Inclination to love 
and ſerve, and ſuch-like. And on the contrary 
we ſee, that Friendſhips are difficultly, and very 
rarely made and maintain'd between ſuch Perſons, 
whom their Conditions, their Age and other Qua- 
lities diſtinguiſh after ſuch a manner, that there 
js no place tor the natural ſtate of Friendſhip, for 
want of thoſe correſpondences, and that freedom 
which Friends ought to uſe with one another. 

But although ir be true that Friendſhips are not III. 
commanded to any particular Perſon, yet they are The 3 
2 natural conſequent of the ſecond Law, For this hk | 
Law commanding every Man to love his Brother, Law Sg 
includes the command of mutual Love*, And a Man © 
when particular Engagements tye ſome Perſons to- Hriend- 
gether, who are enliven'd with the Spirit of that 
Law, there ariſes at firſt between them an Union 
ſuited to the mutual duties of the Engagements 
they lie under, and if any one of them finds in ano- 
ther ſuch qualities as are proper to unite them 
more cloſely, their Union becomes a Friend- 


ſhin. 
La by theſe Remarks upon the nature of IV. 
Friendſhips, that they have two eſſential Characters, 7 _ 9 
one is, that they ought to be Reciprocal, and the Friendſhip 
other, that they ought to be Free. They ought to that ic is 
be reciprocal, becauſe they cannot be made but by mutual ⁵ 


. ; and tree. 
the mutual Love of two Perſons: And they ought The ch 


a | 8 uences of 
himſelf to thoſe who have not the qualities that theſe Chas 


are proper to found a Friendſhip. racters, 
From theſe two Characters of Friendſhip, tha 

it ought to be Reciprocal and Free, it follows, that 

2 Man is always at liberty not to engage in Friend. 


8 —— —  — —— — — ——— 
This is ny Commandment that you lovg ore anoi her, Johg 
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14 ſhips, and that he ought ever to ſhun thoſe which I thei 

i j may be of bad conſequence: And it follows alſo reci 

WY © ö 1 1 : 

4 that the moſt ſolid and cloſeſt Friendſhips may be of * 

1 weakned and deſtroy d, if the conduct of one of ciel 

ll 1 the Friends give occaſion to it; and not only that the ten 
1 coldneſs and rupture of Friends are not unlawful, but 10 


ſometimes they are even neceſſary, and conſequently ott 
8 Juſt, with reſpect to that Friend who does not fail in 
14 any part of his Duty. Thus when one of the Friends | 
14 violates the Laws of Friendſhip, either by ſome un- 
fairhfulneſs, or by failing in fome eſſential duties Re 
or by exacting things unjuſt, the other is ar liberty 
to look upon him no longer as a Friend, which in 
effect he ceaſes to be; and according to the Cauſes of W 
the Coldneſs and Rupture, he may either break the th 
1 Tye of Friendſhip, or diſſolye it without a Rup- te 
|| ture, provided only that he who has juft cauſe gl. tt 
ki den him on the other's part, give no occaſion on 
14 his part, and that in this change he preſerve till, } 
| inſtead of Friendſhip, that other kind of Lore 
which nothing can diſpenſe with. | | 
v. All theſe Characters of Friendſhip, that a Man 
The diffe- js frce to make it, and free to break it, and that 
bern be· jt cannot ſubſiſt but by the mutual Correſpondence 
Ween 8 | ® | , : 
\ Friendſhip of two Friends, do plainly ſhew, that the name 
and Conju- of Friendſhip cannot be given to that Love which 
gal Love. unites Husband and Wife, nor to that which ties 
Parents to their Children, and Children to their 
Parents. For theſe Relations produce a Love of 
another Nature, and very different from that of 
Fs Friendſhip, and which is much ſtronger. And al- 
4 though it be true, that Man and Wife chooſe one 
1 . another, and freely engage in Marriage, yet the 
I rence be. knot being once tied, it becomes neceſſary, and 
TE tween © cannot be difloly'd. 5 
i Friendſhip We may alſo perceive what are the differences 
_ ad which diſtinguiſh Friendſhip from the love of Pa. 
* reats towards Children, and of Children rowad 
ä thit 
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their Parents. For beſides that this Love is not 


reciprocal, while the children are not yet capable 
of loving, there are other Characters which ſuffi- 

ciently ſhew, that it is of a nature wholly diffe- 

rent from that of Friendſhips: And altho' there is, 
no choice of the Perſons in that Love, yet it has 
other Foundations more ſolid than the firmeſt and 

molt intimate Friendſhips. 


What we have obſerv'd of the diſtinction be- 


tween Friendſhips, and the Love which founds the 
Relations of Marriage and Birth, does not extend 
to the Love of Brethren, and other Kinſmen. For 
altho' Nature forms a Relation between them, 
without their own choice, which naturally obliges 
them to mutual Love, this Obligation is not ate 
tended wich Friendſhip, except when one finds in 
the ocher ſome foundation for ir. But when proxi- 
mity of Blood is found joyn'd with rhoſe other 
qualities that make Men Friends, the Friendſhips 
of Brethren and other Kinsfolk, are much firmer 
than thoſe of others. | | | 
We may ſee by theſe few general Remarks upon 
Friendſhips what is their Naturę, and what are the 
Principles on which they depend. But fince it is not 
the ſubject· matter of any Civil Laws, we are not 
to enter into the particular Rules of the Duties of 


VII. 


The gfe of 


riend ſhips 


in Society, 


Friends; it is ſufficient that we have remark'd 


48 to Friendſhips, what relation they have to the 
order of Society; and we may perceive that as 
Friendſhips ariſe from divers Relations and Ties 
which bring Men together, ſo they are at the 
ſame time the Sources of an infinite number of 
good Offices and Services, which maintain ti:2 
fame Relations, and contribute a thouſand ways to 
the Order and Uſes of Society, both by the Union 
of Friends among themſelves, and by the advan- 
tages which each Perſon may find in the Relations 
his Friends hays to other Perſons, © 

| D 4 T9 
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VI. To finiſh this Plan of Society, it remains thar 
* we ſhould give an Idea of Succeſſions, which per- 
following petuate it, and of the Confuſions which violate 
Chapters. its good Order, and then we will ſee how God 
> - it to ſubſiſt in the preſent ſtate of Man. 
ind. 


— _ 


CHAP. VII. 
OF Succeſſions. 


the Succeſſors. 
1 ; This is not a proper place to deſcribe the particular 
Ane 5 ways of Succeſſions, whether by the order of Na- 
ing, ture, or the appointment of the Laws which give 
1- Succeſnons to Sons or Fathers, and other Rin- 

dred ; or by the laſt Will of thoſe who die, and 
name their Heirs in it. In the Plan of matters re- 
lating to Right, may be confidered the diſtinct 
ways of ſucceeding to an Inheritance, and the 
brder of particulars as to the matter of Succeſhons 


I ſhall 


| 0 
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[ſhall only remark here, that Succeſſions ought to III. 
te diſtinguiſh'd from Obligations, which were the — 
ſubjeft of the preceding Chapters: For although diſtinguiſh, 
ducceſſions found an Obligation, into which they ed from 
enter, who ſucceed to others, whereby they are Obligati- 
hound to execute their Offices, diſcharge their 22% 
Debts, and do ſuch other things as are conſequent 

upon their Succeſſion; yet Succeſſions are not to 

be conſider' d under the notion of Obligations, 

but under the view of a Change, whereby the 

Goods, Rights, Offices, and Engagements of thoſe 

who die, are paſſed over to their Succeſſors: which 

contains a great variety of matters of ſo vaſt an 

extent, that they make one of the two parts 

of the Book of Civil Laws. | 


— 
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CHAP. VII. 


of Three ſorts of things which difturh 
the Order of a Society. 


gz HERE are Three ſorts of things I. 
S which diſturb the Order of a So- The thingy 
. 12 ms, | which di- 
ciety, Suits, Crimes and Wars. gy; the 
33 Suits are of Two ſorts, accord- Order of 
ing to the Two ways wherein Society, 
Men differ and attack one another. S . 
Ĩhboſe which concern only Men's 
Intereſt, are call'd Civil Cauſes; Thoſe which 
ariſe from Complaints, Offences and Crimes, are 
calld Criminal Cauſes. It may ſuffice to obſerve 
here in general, that each kind of Cauſe is one of 
| the SubjeQts of the Civil Laws, which regulate 
te method of commencing, inſtructing and con- 
nag ef konnen > "cluding 
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1 ferences. There is alſo another ſort of Wat, 
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cluding a Cauſe, which 18 calbd the Order of Ja 


dicial 8 
mn. Crimes and Offences are infinite, according a 


Crimes and they differently reſpect the Honour, the Perſon, or 


3— his Goods. And the puniſhment of Crimes is al. f 
ſo a ſubjett of the Civil Laws, which have thres WM \ 
different aims in the proviſion made to ſuppreſs 
them. One is the Correction of the Guilt, the 
other is the Reparation of the Miſchief they hare | 
done, as much as is poſſible, and the third is the I 
reſtraint, of wicked Men by the example of the 
Puniſhment : And by theſe three aims the Laws 
have proportion'd the Puniſhments, to Crimes, and 
divers Oftences. Bot 

IV. Wars are an ordinary conſequence of the Dif- 

Wars. ferences, which happen between the Sovereign 

Powers of two Nations, who being independent 
upon one another, and having no common Judges 
above them, do themſelves Juſtice by force of | 
Arms, when they cannot or will not have Medi- 
atots to make Peace between them: For then 
they take the Events of War, which God appoints, 
to be in ſtead of Laws and Decifions of their Dit- 


which is nothing elſe but the pure effect of Vio- 
lence, and of the ambirious Deſigns which one 
Prince or State has upon his Neighbours: And 
laftly chere are Wars which are nothing elſe but 

the Rebellions of SubjeUs againſt their Princes. 
Wars have their Laws in the ut Gentium, and 
there are conſequents of War which are the ſubjett 

of Civil Laws. | | 
v. Now for finiſhing this Plan of Society, it re 
Atranſition mains only that we ſhould conſider how it ſubſilts 
co the ne xt in this preſent ſtate of Mankind, wherein the de 
Chapter. ſign of the prime Laws, which ought to be the or- 
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(f the State of Society after the Full of 
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a conſe- 


ſo, and conſequently to diſturb Society. 
The firſt Law was to unite Men in the enjoy- 
| ment of the Sovereign Good, and in this Good 
they found two Perfectiops which were ro make 
their common happineſs ; whereof one is, that 
it could he poſſeſs'd by all; the other, that ir could 
make the intire happineſs of each Man. But Man 
having broken the firſt Law, and forſaken his truę 
happineſs, which was only to be found in God, he 
lought it among ſenfible good things, in which he 
| found two Defects oppoſite to theſe two Cha- 
raters of the Supreme Good; one is, that theſe 
Gocds cannot be poſſeſs'd by all; and the other, 
mat they can never make the happineſs of any 
one. And it is a natural effect of the love and pur- 
ſuit of ſuch good things as have theſe two De- 
its, rhar they occafion Differences among thoſe 
who greedily covet them. For fince the vaſt ca- 
pactty of the Mind and Heart of Man being rams 
> f 4, Qt 
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W. 


Adiſorder- 


Iv Love js oom of God, who was to be his only Good, and 
e Source his chief Happineſs, has made his Supreme Good to 


of Diſor- conſiſt in theſe ſeeming Goods on which he has 
ders in a 
Society. 


for the enjoyment of an infinite Good, could 10 
be fill d with theſe finite Goods, which can neither 
belong to many, nor be ſufficient for one to make 
him happy, it is certainly conſequent from this 
ſtate into which Man is faln, that thoſe who place 
their Happineſs in the enjoyment of Goods of this 
nature, when-ever they happen to claſh in putſuit 
of the ſame Objects, are divided among them. 
ſelves, and break thraugh all kinds of Ties and 


Obligations, according as the love of the Goo f 


they purſue engages to ac contrary to them. 
Thus Man having plac'd other Goods in the 


fix d his Love, and founded his Happineſs, which 
is in effect to make a God of them. And thus 
by departing from the only true Good, their war- 


dring in purſuit of other Goods has divide] 


them *. | 
It is therefore this diſorderly Love which has 
diſorder'd Society: For in ſtead of that mutull 


Love which was to unite Men in the purſuit of 


their common Good ; we ſee now another Love 
wholly oppoſite to ir, which generally prevails 
among Men, whoſe Character has juſtly procurt 
it the name of Self love; becauſe he in whom this 
Love reigns, ſeeks only after ſuch Goods as he 
would make his own, and which he loves in 6 


thers only ſo far as they may have relation to 


himſelf. 


1 


* With whoſe appearance being delighted, they thought them nit 
Gods, Wil. 13. 13, | | 

d From whence come wars and fight ings agwng you come they nr 
hence, even of your tuſts that war in your members] Je luſt 
have not, ye kill and deſire to have, and cannot obtain, ye 
ang war, yer je bave not, becauſe ye ask nj, James 4. J, 3 
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| Good our of ir, and a much greater Gepd, than 


- * 


| — 
The venom of this Love which ſtupifies and 


dulls the Heart of Man, and takes from thoſe 


who are poſſeſs'd with it, the view and love of 
their true Good, bounding all their aims and de- 
fres by their own private Good, is as it were an 
univerſal Plague, and the ſource of all the Miſ- 
chiefs which over-ſpread a Society : From whence 
it ſeems to follow, that Self- love by undermi- 


ing the foundations ſhould deſtroy it; which 


obliges us to conſider after what manner God has 

ſupported it in ſuch a Deluge of Evils as Self- 

love has produc'd. | | 
Tis certain that God would never have ſuffer d - yg, 

Eril to happen in the World, but that he was God has 

able by his infinite Power and Wiſdom to bring made ſuck 

the pure ſtate of Good would have been without ny 

any mixture of Evil. Religion informs us of the of Humane 

infinite Good, which God has extracted from ſo Society, as 

great an Evil as the ſtate ro which Sin had re- Ontriontes 


dacd a Man, and that rhe incomprehenſible reme- N » 


dy which God made uſe of to deliver him from 


It, has exalted him to a ſtare more happy than he 
had before his Fall. Bur whereas God produc'd 
this Change from a good Cauſe, and it proceed- 
ed only from his own Good-will, we ſee that in 
the Government of Society, God makes uſe of ſo 
bad a Cauſe as Selt-love, though it be direQly 
contrary to that mutual Love which was to be the 
foundation of Society, as a means to make it ſub- 
it. For from this Principle of Diviſion, he has 
made ſuch a band of Union, as ties Men together 
a thouſand ways, and occaſions the greateſt pare 
of their Obligations. We may judge of this uſe 
of Self love in Society, and rhe relation of ſuch a 
Cauſe to ſuch an Effect, by the reflexions which 
any one may eaſily make upon the following Re- 


mark. 
The 


uſe of Self. 
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The Fall of Man was 10 jar from ſetting him il . © 
free from his Wants, that on the contrary it mul. fbr 
tiplied them, and ſo encreaſed the neceſſity of La. Sell 
bour and Commerce, and conſequently of mutual ri 
Obligations, and Dependencies; for ſince no Man Ml 
alone is ſufficient for himfelt, the great variety of of 
Wants engag'd Men in infinite ways of mutual wh 
* , Without which they could no: m 

ive. 1 | | 

This ſtate of Mankind induc'd thoſe who ar Ml tte 
govern'd only by Self- love, to ſubmir to Labour De 
and Trade, and ſuch Correſpondences as their 
Wants made neceſſary. And that they may render MI ® 
themſelves uſeful in Society, and preſerve in it 
both their Reputation and their Intereſt, they keep 
their Promiſes, are faithful and fincere in their 
Bargains, ſo that Selt-love complies with every 
thing that it may ſerve it ſelf of every thing: And 
it knows ſo well how to ſuit its ſeveral actions to 
all its aims, that it turns it ſelf into all Shapes, 
and even counterfeits all Vertues; and every one 
may perceive in others, and if he would look in- 
ward, may ſee in himſelf theſe fine ways that 
Self. love makes uſe of to conceal it ſelf, and 
cloak ir {elf with the appearance even of thoſe 
Vertues which are moſt oppoſite to it. 
We ſee then that this Self- love, which is the 
Root of all Evil in the preſent ſtate of Society, 
is a Cauſe from which are drawn an infinite num- 
ber of good Effects, which being of their own 
nature really good, ſhould have had a better Prin- 
ciple: And thus that which is the diſeaſe of S0- 
ciety, may be look d upon as a remedy which God 
has made uſe of to maintain it, ſince although it 
produce only corrupt Fruits in thoſe who are guid- 
ed by ir, yet it gives to Society all theſe advai" WF 
tages. I 
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all the other Cauſes which God makes uſe of IV. 


| maind in Man after his Fall, which diſcover'd to 


| our Promiſes, and other ſuch-like Rules of Juſtice 


he ſubſiſtence of Society, are different from Four Foun. 

3 in this, That whereas Self. love is a real _ E 
Fril from whence God draws good Effects, the of Socicry 
other Cauſes are the natural foundations of Order, in the pre- 
of which we may obſerve four different kinds, ſent 
which comprehend every thing that contributes to 
maintain Society. 5 

The firſt is Religion, which uſes the beſt means in 
the World to govern Society by the Nature and 
Deſign of the primary Laws. F 

The ſecond is, the ſecret Government of God 
over Society in the whole Univerſe. 
The third is, the Authority which God has gt- 
ven to Higher-Powers. | 

The fourth is, that Light of Reaſon which re- 


him the natural Rules of Equity. And by this laſt 
we muſt begin-to aſcend again tothe reſt. 
This Light of Reaſon which reaches all Men V. 


| the common Rules of Juſtice and Equity, is to Ronin 
them in ſtead of a Law *, and remains in all their rep 


f . 
Minds, in the midſt of that Darkneſs wherewith 3 


they are overſpread by Self- love. Thus all Men 
have in their Minds, the impreſſions of the Truth 
and Authority of theſe natural Laws: That we 
muſt do no hurt to any body, That we maſt give 
to every one wit is his due, That we muſt be 
ſincere in our Contracts, faithful in performing 


and Equity: For the knowledge of theſe Rules is 
inſeparable from Reaſon, or rather Reafon is no- 


a bur the perception and uſe of all theſe 
ules. | | | 


Oe 0 i : 
— — „ 
2 — — 


9——— — 


© Fir when the Gentiles which have not the Law, do by nature 
the things contained in the Law, theſe having not a Law, are a Law 


unto themſelves, Rom. 2. 14. Ratio naturalis quaſi Lex quedam 
tacita, L. 7. ff. de bon, damn. | 
| Ard 
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14 And although this Light of Reaſon which gives | 
ih x F a fight of theſe Truths, even to thoſe that are Ml thai 
21, ignorant of their firſt Principles, does not ſo far pre. flin 
4 vail with every one as to make it the rule of his i pirc 
1 Behaviour, yet it has fo great an influence oper I and 
"4 all, that the moſt Unjuſt love Juſtice ſo much a Ml by 
1 to condemn and hate Injuſtice in others. And it MW De 
ll, 991 being the intereſt of every one, that others ſhoulg Ml Res 
. obſerve theſe Rules, the Multitude think it their Ml Soc 
1 Duty to reduce thoſe to Obedience who tranſgreß MW ma 
1 them, and do hurt to others. And therefore we Ml Pla 
— 14 are of opinion, that God has engraven on all Mens WM his 
Minds this kind of Knowledge and Love of Juſtice, ( 


without which Society could not be maintain', 
| And by this Knowledge of natural Laws, the Na. 
14 tions which were ignorant of Religion, made theit 
1 Society ſubſiſt. 
— 14 . This Light of Reaſon which God has given to 
14 zernment all Men, and theſe good Effects he has dran 
of God o- from their Self. love, are the Cauſes whereby Men 
ver a Socie - themſelves contribute to maintain Humane 80. 
5 ciety: But withal we muſt acknowledge that it 
has a foundation more eſſential, and much more 
ſolid, which is the Government of God over Men, 
and that Order wherein he preſerves Society at all 
times, and in all places, by his Infinite Power and 
Wiſdom. ” bh | 
*Tis by virtue of this Almighty Power, that he ft 
embraces the Univerſe as a drop of Water, or a 16 
grain of Sand , and is preſent in every part of Ii ü 
it. Tis by his Infinite Wiſdom that he diſpoſes 
and orders all things ſweetly ?. 


4 
4 - A ot ls — tld 

= 
— 


1 B 


4 Behold, the nations are as the drop of a bucket, and are cour f 
ted as the ſmall duſt of the balance, Iſa. 40. 15. 5 6 
le reacheth from end to end ſtrongly, and diſpoſeth all thing 
ſweetly, Wil. 8. I. | n 
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"Tis by his Univerſal Providence over Mankind 
thar he has divided the Earth among Men, and di- 
ſtinguiſned the Nations, by the d:verfity of Em- 
pires, Kingdoms, Republicks, and other States; 
and regulates boch the extent and duration of them, 
by ſuch Events as occaſion their Riſe, Encreaſe, 
Decay, and Diſſolution: And that among all theſe 
Revolutions he ſtill fonnds and maintains Civil 
Society in each ſtate, by the diſtinctions he has 
made of Perſons to ſerve in all Employ ments and 


Places, and by other methods which are wholly in 


is diſpoſal *. 

The ſame Providence for maintaining Society, has 
appointed two forts of Powers which are fit to 
teftrain Men within the bounds of their Obliga- 


tions. 


The firſt is that of Natural Power, whichi re- 


VII. 


ſpect Natural Obligations, ſuch as the Power 8 


which Marriage gives the Husband over the Wife s, which God 
and that which Birth gives to Parents over their has given 


Children“; but theſe Powers being limited to Fa- © 


milies, and reftrain'd to the ordering of theſe Na- 
tural Obligations, it was neceſſary there ſhould be 


another ſort of Power of a more general and ex- 
tenfive Authority. And ſince Nature which di- 
ſinguiſhes the Husband from the Wife, and Pa- 


o Higher 
Owers⸗ 


rents from Children, does not in like manner di- 


ſinguiſh other Men, but has made them equal *, 
God has ſo diftinguiſh'd ſome of them, as to give 
them another kind of Power, whoſe adminiſtra- 


* 
th. 


— 


* „ 6 y—- — 


— 


* He that giveth breath to the people, Iſa. 42. 5. 

t The head of the woman is the man, Eph. 8. 22. 1 Cor. i t. 3. 
He (ball rule over thee, Gen. 3. 16. 

Sons, obey your Parents in the Lord, Eph. 6. i. He that - 
fears the Lord, honours bis Parents, and as Lords he ſhall. ſerve 
them who begat him, Eeclus. 3.8. | — 

| Quod ad jus naturale attinet, omnes homines æquales ſunt; 
L 22: ff. de jeg; Jar, : 

- S8 tion 
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tion extends univerſally to all forts of Obligations, 
and to all rhe Concerns of Society. And this 
Power he has diſtributed differently, in Kingdoms 
Commonwealths and other States, to Kings, Prin- 
ces and other Perſons whom he hath advancd“, 
by Birth, Election, and other Methods, wherein 
he ordains or permits thoſe whom he has deſign'd 
for this Station to be promoted to it. For the Al. 
mighty Conduct of God always diſpoſes of that 
Chain and Concatenarion of Events which precede 
the advancement of thoſe whom he calls to Go- 
vernment. Thus he always places them in this 
high Station; from him alone they hold all the 
Power and Authority they have, and the Admini. 
{tration of his Juſtice is committed to them!. And 
as it is God himſelf whom they repreſent in this 
high Station, which raiſes them ſo far above o- 
thers; 10 he would have them look'd upon as his 
Lieutenants in their Office: And for this reaſon he 
himſelf calls them Gods, to whom he has com- 
municated this Right of governing and judging 
Men, becauſe it is a Right that is not natural to 
any but himſelf *. } 
For the Exerciſe of this Power God has put 
the Supreme Authority in the hands of thoſe who 
hold the higheſt place in the Government, and has 
given them ſeveral other Rights that are necellary, 
for maintaining the Order of Society according t 
the Laws which he has eſtabliſh'd *. 


* Over every Nation he ſet a Ruler, Ecclus. I 7. 4. 

I Power is given you from the Lord, Wiſ. 6. 4. There 1s m 
Power but of God, Rom. 13. 1. Joh. 19. 11. For he is the nin, 
ſer of God, Rom. 13. 4. The people come unto me to enqune 
God, Exod. 18.15. Take heed what ye do, for ye judge not fr 
Man but for the Lord, 2 Chron. 19. 6. 3 

n Thou ſhalt not revile the Gods, Exod. 22. 28. I have ſaid y 
are Gods, Pſal. 8 1. 6. Joh. 10. 35. Exod. 22. 8. 

" The miniſters of his kingdom, Wil. 6. 5. That he may feat 
to fear the Lord his God, to keep all the words of this Lam, 
Fheje Statutes to do them, Deut. 17. 19. Thus 


— 
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f Thus for maintaining this Order, he has given 
them the Right of making Laws 3 and ſuch Re- 
A gulations as are neceſſary for the publick Wel- 


ae, according to ditterenr times and places; and 
do the power of enacting Penalries for Crimes”, 

1 Upon the ſame account of maintaining Order, 
1. he has given them the Right of communica» 
ting and dividing among divers Perſons the ex- 
de erciſe of that Authority, which they cannot ma- 
nge alone in ail particular cafes; and alſo the 1 


ic WM tower of appointing different kinds of Magiſtrates, | 
he ſudges, and Officers that are neceſſary for the ad- j 


af miniſtration of Juſtice, and for. all other publick 
nd Offices % | | 
Upon the ſame account of Order, Sovereigns _ | 
have the Power of raiſing Taxes according to their | 
di recelſſities, for defraying the expences of the Go- 
he MI vernment at home, or defending the Nation abroad 
m. fomthe Invaſions of Foreigners. „ 
no For ſecuring all theſe ends of the Authority gi- 
© den to Temporal Powers, God has commandcd all 

Men to be ſubject rothem © 
ut Laſtly, Religion ſhould be look'd upon as the ni. 
ho MW oſt natural Foundation of the Order of Society, Religion: 
baz and indeed it is the true Principle of all good Or- 


IT}, 9 2 * . — —— 5 — — 
10 * By me Kings reign, and princes decree juſtice, Prov. 8. 1 8. 

* For he beareth not the ſword in vain: he is the miniſter of 
3 to thee, a revenger to execute wrath upon him that doth evil. 

Om. 13. 4. | x | 
bon ſhalt provide out of all the people able men, ſuch as fear 
* Cod, men of truth, hating covetouſneſs, and place ſuch mer them t9 
2 be rulers of thouſands, and rulers of hundreds, rulers of fifties, and 

fir rulers of tens. And Moſes choſe able men out of all Tſrae!, and 
ae them beads over the people, Exod. 18. 21,25. 


1 Cive unto Cæſar the things which are Cejar's, Mat. 22. 214 
| Iribute to whom Tribute us due, Rom. 13. 7. . 
art Let every ſoul be ſubject to the higher powers, Rom. 7 3. 15 


and I Pet. 2. 13. Put them in mind to be ſubieft to principalities and 
mers, Tit. 35 1. 
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der, which ought to be obſerv'd in it. But there 
is this difference between Religion and all the o. 
ther Foundations of Society, that whereas others 
are common to all places, the true Religion is not 
known, nor receiv'd but in ſome States; and even 
where it is known, it does not prevail over all to 
obſerve its Rules. Bur certainly in thoſe places 
where the true Religion is profeſs'd, the tate of 


Society is molt natural, and fitteſt to be maintaind } 


in good Order, by the concurrence of Religion and 
Policy, and rhe joint- adminiſtration of the Spiti. 
tual and Temporal Powers. 

Seeing therefore the Spirit of Religion is the 
foundation of all good Order in Society, and that 
it ought to ſubſiſt by the Union of Religion and 
Policy ; *tis a matter of great importance to con- 
fider, how Religion and Policy agree with one 
another, and how they are diſtinguiſh'd, for 


framing this Order; and what is the miniſtration | 
of Spiritual and Temporal Powers. And becauſe 


this matter is an effential part of the Plan of a 
Society, and has great relation to the Civil 
Laws, it ſhall be the ſubje& of the next 
Chapter. 


* 
— SEE” ht... A. At. A. 
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X. 


Of Religion and Policy, and of the Ad- 
min ſtration of Spiritual and Temporal 
Powers. 


HERE is no doubt but Religion ;. 
and Policy have one common Foun- Of Relizi- 
dation, which is the appointment en and Po- 


—— 
— — — — 
— er arnm__ 
OT TR 
— 


e of God ; for a Prophet has taught fich 3 

It us, that it is he who is our „ dge, divine Ap- 

d our Law-giver, and our King, ind pointment. 
. W that he alſo is the Saviour of Mankind“. Thus = 
e dis he who in the Spiritual Order of Religion, | 
x Ml | has appointed the Miniſtrations of the Eccleſiaſti- 

n cal Powers*. Thus tis he, by whom, in the 

ſe W Temporal Order of Policy, Kings reign ©, and who 

2 W gives to Sovereigns all the Power and Authority 

il WF, they have. From whence it follows, that Religi- 

it on and Policy, having the ſame common Founda- 


tion of Divine Inſtitution, ought not only to agree 
among themſelves, but mutually to ſupport one 
another, after ſuch a manner, that private Perſons 
may exactly and faichfully obey both the one and 
the other; and that thoſe who are Miniſters of 
- theſe two Powers, may exerciſe them with ſuch a 
Ppirit, and by ſuch Rules as to reconcile them; 
my, tis certain that true Religion and good Po- 
licy do always perfectly agree. 


* The Lord is our Judge, the Lord is our Lawgiver, the Lord is 
p. our King, he will ſave us, Iſa. 33. 21. 
> As the Father ſent me, ſo ſend T you, &c. Joh. 20. 23. Mat. 
10. 16. Let a man ſo account of us, as of the miniſters of Chriſt, 
and diſpenſers of the myſteries of God, 1 Cor. 4. I. 
* by me Kings reign, Prov. 8. 15 
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II. 'Tis very well known that the Deſign of Religi- 
The delign on is to bring Men back to God by the knowledge 
pf Rctigion: of the Truths it teaches, and withdraw them 
from the By-ways of Selt-loye. that ſo they may 
be unired in the obſervation of the two primary 
Laws, which being eſſential to Religion, do chief. 
ly reſpect the Mind and Heart of a Man, whoſe 
good Diſpoſitions ſhould be the Principle of the 
External Order of Society. But ſince all Men 
have nat this Spirit of Religion, and many of 
them ſo misbehave themſelves, that rhey do even 
N . ben diſturb rhis External Order the Defign of Policy 
: Policy, is to maintain the publick Peace among all Men“, 
and to feſtrain them within the bounds of Order, 
without any dependence on their inward dipofiti- 
on, by employing even force and penalties, as oc- 
caſion requires. And for theſe different uſes of 
Religion and Policy, God has inſtituted both in 
the one and the other, ſcveral Powers, whoſe admi- 

niſtrations are ſuitable ro their Defign and End. 
IV. - Thus becauſe Religion deſigns only to form good 
. Diſpoſitions in the inward Man, God has given 
tween the to thoſe Powers, that are Miniſters of it, a Spi. 
edminiſtra- ritual Authority, whoſe only end is to govern the 
tion of the Mind and Heart, and to plant in them the Loveof 


Spiritual f : 
and Tem. Juſtice, without uſing any temporal force to the 


poral Pow. Outward Man ?. But the Office of the temporal 
ers. Powers of Policy, whoſe aim is only to regulate 
f the External Order of Society, is exercis'd with 
ſuch a force as is neceſſary to reſtrain thoſe who 
are not Lovers of Juſtice, but commit ſuch Irregu- 


larities as diſturb this Order. 


r ——_—_———_— A 


— 


4 That we may lead quiet and peaceable lives, 1 Tim. 2. 2. 

© Reprove, rebuke, ecbort with all long-ſuffering and ooctrine, 
2 Tim. 4. 2. Not that we have dominien over your faith, 2 Col. 
© 
s beareth not the ſword in vain, for be is a miniſter of God, f 
revenger to execute wrath upon him that doth evil, Rom, 5 . 
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Thus the Spiritual Powers inſtruct, exhort, bind 
and looſe the inward Man, and diſcharge other 
Duties peculiar to their Office. And the tempo- 
ral Powers command and forbid the External AQti- 
ons of Men, maintain every one in his Rights, 
diſpoſſeſs Uſurpers, chaſtiſe the guilty, and puniſh 
Crimes, by inflicting ſuch Pains and Penalties as 
are ſuited to preſerve the publick Peace. 

Thus the Spiritual Powers of Religion, whoſe de- 
ſign requires that wicked Men ſhould live that they 
may become good, have no other ways of puniſhing | 
Men, but by impoſing ſuch Penalties as are proper | | 


eo o ¶ͤͤ on Ed. BE. ̃ !, Song JI. ERS. * 


to reduce them to à ſenſe of their Tranſgreſſions: 

And the Temporal Powers which are to provide 
for the publick Peace, enact ſuch Penalties as 

are proper to maintain it, and puniſh even with 

Death thoſe Diſturbers of publick Order who de- 

r.. 

But theſe Differences between the deſign of Re- V. 
ligion and Policy, and between the Offices of the Their Uni- 
Spiritual and Temporal Powers, are no ways con- in 
W trary to their Agreement; for the ſame Spiritual ger, ; 

and Temporal Powers which are thus diftinguiſh'd 

in the Exerciſe of their Office, agree in their com- 

mon end of maintaining Order, and mutually aſ- 

fit one another to that purpoſe. For it is a Law 

of Religion, and a Duty of thoſe who are its 

Miniſters, to exhort and command every one 

to obey the Temporal! Powers, not only for 

fear of their Authority, and the Penalties they 

impoſe, but from a ſenſe of their ind iſpenſa- 

ble Duty, for Conſcience ſake and the Love of 

: Orders. And it is a Law of Temporal Policy, 

Let every ſoul be ſubject to the higher Powers, for there is no 

5 Power but of God, the Powers that be, are ordained of God : whoſo- 

. ever therefore reſiſteth the Power, reſiſteth the Ordinance of God, 

Rom. 13.1. Wherefore we muſt needs be ſubje& not only fr 

þ my, but alſo for Conſcience-ſake, Rom. 13. 5. 1 Pet. 2. 13. 
II. e. fe . ; 
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and the Duty oi choſe who are entruſted with the 
adininifration of it, to maintain the Exerciſe of 
Religion, and to employ the Temporal Authority 
and even Force ir {elf againſt thoſe who diſturb it 
Ihus thelc two Fowers agree, and mutually ſup. 
port cach other: And even then when the deſign 
ot the 5p.ricual Oitice feems to demand ſome- 
thing contrary to that of the Temporal Policy, ax 
when the Miniſters of the Spiritual Power demand 
the Lives of tome great Criminals, whom they 
condemn only to Penances, but the Temporal 
Power condemns co Death; the Spiritual admi- 

_niltracion of Religion, which requires Princes and 
Judges to do their Duty, does not oblige them to 

' ule tue fame Clemency, but the Temporal Judges 
may j4itly condew: them to Death, whom the 
Ecclefrattical Fidges do only condemn to Priſon, 
Faſting, ang other works of Penance. 

20h the account of theſe Differences be- 

tween the fleſigu of Religion, and that of Policy, 


two Admi- 


niſtrarions chat God has parted the adminiſtration of them, 
gre in dif- that 10 th 
zerent 


hands 


&@ Spirit of Religion, which ſhould win 
the Hearts of Men by the Love of Juſtice, and the 
contempt of Temporal Goods, might be inſpird 
into them by other Miniſters than the Temporal 


Powers, who are arm'd with the terror of Penal- hir 
ties and Puniſhments to maintain External Order, me 
and whoſe adminiſtration chiefly reſpects the uſe I fo 


of Temporal Goods. And it is fo eſſential to all 
theſe rwo Adminiſtrations that they ſhould be di- Sf 
ſtinguilned, and that the Spiritual Power ſhould ol 
be divided from the Temporal, that alchough they, — 
were both naturally united in God, when he be- - 
came viſible to ſettle his Spiritual Kingdom, yet a 
he abſtain'd from the exerciſe of his Power over 


| q 
Temporals: And all the uſe he made of his Great- q 
neſs and Power, was perfectly oppoſite to the 

Grandcur and State of a Temporal Kingdom. , 


Fo 
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For at the ſame time, that he manifeſted the di- 
vine Excellence of this Spiritual Kingdom by the 
enlighrning Truths of his Doctrine , by the Glory 
ok his Miracles, by all the notable circumſtances 
of his coming *, which he had caus d to be fore- 
told by his Prophets, and were to accompany the 
reign of the Prince of Peace ©, who was to beſtow 
upon Men ſuch good things as did not divide 
them!; he aſſum d none of the Eniigns of Tem- 

ral Power, he diſcharg'd no Duty belonging to 
it, nay he refus'd to make himſelf a Judge be- 

| tween two Brethren when one of them defir'd it 

| W ofhim”. And to ſhew that the exerciſe of Tem- 
oral Power was to be parted from his Spiritual 
I ule, he left that Power entirely to Princes, and 
> be himſelf choſe to obey them. Thus at his 
„ Birch, he made the Circumſtance of the place 
where he was to be born, to depend upon his 
Obedience to a Law made by an Infidel Prince “. 
. Thus during his Life, he taught others to render 
\ WM to Princes what was their due; and he himſelf 
"0 7 Tribute, although it was not due from him, 
e bor the reaſon he gives at the ſame time when he 
wrought a Miracle to get Money for the payment 
| 
r 


of it®, And at the time of his Death, he told 
him who exerciſed the Temporal Power, and did 


: moſt unjuſtly abuſe it, that he could not have that 
e Power, except it had been given him of God ?: And 
9 alſo ſignified unto him the diſtinction between his 
- Spiritual Kingdom, and the Temporal Dominion 
d of Princes 9, 

1. —— — a — 
A Ian we light of the world, Joh. 6. 12. I have given thee for 
t « light to the Gentiles, Iſa. 49. 6. Bl | 
x And all the People rejviced for all the glorious things that were 
dime by him, Luk. 13. 17. OC 

; The Prince of Peace, Iſa. 9. 6. 

0 An high Prieſt of good things to come, Heb. 9. it. 


"Luke 12. 13. And 2. 1 Mat. 47,23 P Joh. 
ba EM. = 
"OI Tis 

= ; . 


ww 


5 


*Tis true, that upon a certain occaſion he gave 

a viſtble ſign of his Dominion over Temporals, and 

à Dominion more abſolute than that which he has 
entruſted with Princes, by working a Miracle, 
which was the cauſe of ſome loſs to the Inhahi- 
tants of the place where he wrought it?. But even 
this Miracle, which plainly diſcover'd his Almigh- 
ty Power over Temporals, ſerv'd for a proof, that 


er, for no other reaſon but only to fignifie the 
diſtinction between the Spiritual Kingdom he came 
to eſtabliſh, and the Temporal Dominion he left 
to Princes. i 

Laſtly, *tis certain that when he appointed the 
Miniſters of his Spiritual Kingdom, and pave 
them the Rules of their Conduct, and chalk'd out the 
extent of that Power he entruſted with them, he 
gave them no Power over Temporals. And it 


himſelf the exerciſe of any part of the Temporal 
Power, but on the contrary they were ſubjedt to 


to the Authority of the Temporal Powers who op- 
pos'd them, yet they {till taught, and they them- 
ſelves paid, Obedience to theſe Powers in ſuch things 
as belong'd to their Office. Dy 
Th. From all that has been aid it plainly follows, 
Admini- that the Exerciſe of the Spiritual Power is con. 
ſtrations fin d to that which concerns Spiritual Matters „ and 
immediate- | 1 
ly depend — 1225 1 8 828 ee 
upon God. 2 Mat. 8. 28. Mar. 5. Luk. 8. 32. 
* Take thou unto thee Aaron thy brother, and his ſons with him from 


Prieſt's office, Exod. 28. 1. The chief Prieſt is over you in all 
matters of the Lord, 2 Chron. 19.11. Every high Prieſt taken 
from among men is ordain'd for men in things pertaining ta 61d, 
Heb. 3. I, 5 „ . 

that 
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he did refrain from all other exerciſe of this Pow. 


plainly appears, that none of them aſſum'd to 


it; and that at the ſame time they diſcharg'd the | 
duties of their Spiritual Office, without any regard | 


among the children of Iſrael, that he may miniſter unto me in the 
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vs Whit it ought not to thruſt ir ſelf upon Temporal Af- 
d (biss; and alſo, that the adminiſtration of the Tem- 
255 Wool Power is bounded by Temporal Marrers *, 
e. Wd is not to meddle in Spiritual Affairs; Thar 
i- Wit two Offices are immediately appointed by 
n cod; and that thoſe who exerciſe one of theſe vin 
h- mo Powers, are ſubject to them who adminiſter Theautho- 
at WW the other in ſuch things as depend upon it. And rityoftheſe | 
v. t appears alſo, that thoſe who were added by the o Fow- | 
e MN Spirit of God have ſuited their Behaviour to theſe nette one | 
ne ame Rules, and expreſſed rhe ſubmiſſion due to the execu- 
fr boch theſe Powers. Thus when God made choice tionof their 
of Nathan for the Spiritual office of reproving ſeveral Of- 
de David, the Temporal Power of that King did es. 
e dot hinder the Prophet, from ſpeaking to him with an Exam- 
16 WW that freedom which became the Authority of the ple. h 
16 Office he diſcharg'd ; and this Prince alſo receiv'd 
ic WW the Reproof with Humility ®. But on the con- 
to MF trary, when the ſame Prophet would know the In- 
11 WM tention of this Prince about the choice of his Suc- 
Oo Wl cflor, whether he was for Solomon or Adonijab, he 
e proſtrated himſelf in great Humility, and begg d of 
d bim to declare, which of the two he would make 
p- i choice of to reign after him *. 
- W ltwereeaſie to diſcover from ſuch-like Examples, X. 
3 bow the Authority of Spiritual and Temporal Obedience 
Powers muſt be diſtinguiſh'd, and after what man- r, _ 
S, er they have been manag'd by thoſe who have 8 
n- WI govern'd themſelves by juſt Rules, and kept with- ers. : 
d in the bounds of their own Office, without invad- 
Ing anothers. Bur 'tis ſufficient to my preſent 
purpoſe, to have given this general Idea of theſe 
wo Adminiſtrations of Religion and Policy, 
„ whereby we may diſcern the deſign and uſe of 
1! dboch, and perceive the Principles which reconcile 


7 7 — — — — — — 
3 


- What belongs to the King's office, 2 Chron. 19.1 1. 
2 dam, 12. Kings 1. 23, 7 


— — — — — 8 


and 
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and diſtinguiih them; and by all theſe Views wg 

may judge after what manner they contribute tg 
7H maintain the Order of Society. 

a It may be thought that the Spiritual Pow 
1 have made Rules about Temporal Matters, ſuc 
Sal " ue are thoſe in the Canon Law about Contracts, Te. 
ers, where- ſtaments, Preſcriptions, Crimes, Judicial Proceed. 
in their Au- ings, Rules of Right, and other ſuch- like matters: 


thority ap- And that ſome Laws have alſo been made by the 


ral, Spiritual Affairs; Such are ſome Conſtitutions of 
XII. the firſt Chriſtian Emperors, and ſome Ordinances 
The _ of the French King about matters of Faith and 
— 1 Eccleſiaſtical Diſcipline. But what is in the C3. 
ers which non Law concerning theſe Temporal Matters, can- 
concern the not prove that the Eccleſiaſtical Powers have fe- 
Spiritual. gulated Temporal Affairs: For on the contrary it 


appears, that at the beginning of the Canon Lau, 


is related, tis ſaid, that Humane Laws are the 
Laws of Princes: That by theſe Laws Men's 
Rights are determin'd as to every thing they can 
poſſeſs; and that even the Revenues and Goods 
of the Church are preſerv'd to it only by the Au- 
thority of. theſe Laws, becauſe God has given to 
Princes the adminiſtration of the Government as 
to Temporals . Since therefore there can be no- 
thing in the Canon Law, which ſubverts this Rule, 
whatever is to be found in it as to Temporals, 
may be reconcil'd with this Principle; which is 
nor difficult co do. if we reflect on the uſe of the 
Rules which co cern Temporals in the Canon 
Law. For there we ſee for inſtance, that tnoſe 
which concern Judicial Proceedings relate to Ec: 


UT 


y Quo jure deſend. villas Eccleſia 2 Divino, an human) ? Dive 
num Fus in Scriptur divinis habe mus: humanum in Legibus Regum, 
Unde quiſque poſſic er quod poſſidet ? nonne jure humano? Diſtincf. 8. 
can. 2. Jura dem humana jura Imperatorum ſunt : quare ? Cue 
Ipſa jura humana per Imperatores & Rectores feculi. Deus diſtrihut 
c 3 

mn ” cleſiaſtica! 


ve 5 
Dear. VT Temporal Powers, about ſuch matters as relate to f 


where the diſtinction of Divine and Humane Laws 


— 
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10 delialtical Juriſdiction: That thoſe about Crimes 
impoſe Canonical Puniſhment, f. e. ſuch Puniſh- 
ment as the Church enjoyns for the Penance of 


- Eiahs = = p 
e 


e = 
"þ Criminals ; That the Rules about Contracts, Te. 
re. WM flaments, Preſcriprions, and ſuch-like matters, con- 


f 8 
dy by 
| 

| + 92 
12 
1 

11 

by 

1 

1 

1 

1 

17 


| 


. ider them only fo far as they have relation to 
Spirituals; as upon the account of certain ways 
he ok Commerce, which are forbidden to Ecclefiaſticks, 
ue religion of an Oath, the uſe of Agreements 
of Wl for Churches and particular Church-men, and other 
os MW fach-like Views: That ſome of theſe Rules are 
ad Ml tothing but the Anſwers of Popes upon Conſul- 
MW ations; and laſtly, That whatever may be there, 
m. which purely concern Temporal Matters between 
e. Lay-men, they are only to be conſider d as Rules 
it W in the Territories of the Holy See, wi g the 
W. Fopes are Temporal Princes; and beyond this 
ys Wl compaſs they have no other Authority but what is 
he Ml given them by the Princes who admit rhe uſe of 
i's them among their Subjects: As ro which we may 
zn Wl obſerve, that this kind of Canonical Conſtitutions 
ds about Temporals, ſufficiently diſcover that they 
u. naturally belong to the Temporal Authority, ſince 
to they are for the moſt part extracted from the Ro- 
man Law, although 'tis true that ſome of them 
ae contrary to it. But *ris not neceſſary to Treat 
le, of this here. | Wy 

ls, As to the Regulations which Princes may have XIII. 
is MW made about Spiritual Matters, thev have not ex- Kings are 
he ended their Authority to the Spiritual Adminiſtrari- Eroceftors , 
on on which is reſervd to the Eccleſiaſtical Powers, tors, and 
fe but have only employ'd their Temporal Authority Executors 
ic do put the Laws of the Church in Execution, as of the Laws 
ois External Order and Government. And theſe ef the 
Ordinances which the French Kings call Politick * 
Laws, tend only to maintain this Order, and to 


u — : . 3 


* Charles the ↄth, Fanuaty 17. 1651. 


reſtraiñn 


— 
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reſtrain thoſe who diſturb it, by violating the Laws 
of the Church. And from theſe Ordinances it ap- 
pears alſo, that the Kings order nothing but what 
belongs to their Power, and in them they ſtile 
themſelves Protectors, Defenders, Confſervators 
and Executors of what the Church teaches and 
ordains *. 

There is yet another difficulty which may he 


XIV. 
The Agree- 


Spiritual the Temporal and Spiritual Juriſdiction claſh with 
Juriſdicti- one another; As for inſtance, when the Tempo. 
3 Tem. Tal Juriſdiction takes cognizance of the Right of 
poral. Poſſeſſing Benefices, and when the Eccleſiaſtical 
Juriſdiction takes cognizance of Temporal Affairs 
between Eccleſiaſticks: But as to the Right of 
HO Benefices, it is a matter of Temporal 


uriſdiction, which only has the! Power to joyn 


remov'd, and Uſurpers may be reſtrain'd. And as 
to the Right which Eccleſiaſtical Judges have to 
take cognizance of Temporal Matters in the cauſes 
of Eccleſiaſticks, it is a privilege which Princes 
have granted to the Eccleſiaſtical Juriſdiction, in 


: favour of the Church. 


a, The Deſign of all that has been ſaid in this and 
_— _ the preceding Chapters, is to give a general Idea 


next Chap- Of the Plan of Humane Society upon the Natural 
ter. Foundations of that Order which God has appoin- 
ted in it; and to ſhew that the firſt Principles 
of that Order are the two prime Laws, That the 
Obligations which unite Men in Society, are con- 
{ſequent upon theſe two Laws, and that they are 
at once the Sources of all our Duties, and the 
Foundations of different kinds of Laws; upon 


neral Principles, to thoſe which are peculiar to 


— 


— rnb 7 err ne * 18 


Francis 1ſt, in Fuly 1543. 


— — —— — 


the 


ment of the ſtarted, as to ſome Matters, wherein ir ſeems that 


Force to Authority, that all Impediments may be 


which occaſion I begun to deſcend from theſe ge. 


WW A of LAWS in General. © 63 


— 
md 


= Wc Civil Laws. It remains now, without entring 
sino the detail of theſe Laws, and their Subject- 
ab- matters, that 1 ſhould more cloſely confider the 
hat ture and defign of Laws in general, and the 
ile Properties which diſtinguiſh their different kinds, 
IS, Wl at ſo we may diſcover the foundations of many 
nd WF Rules that are eſſential to the knowledge and 
be MY bebt uſe of the Civil Laws: And this ſhall be the 
Subject of the two next Chapters. 


20-  — Tm 
al CHAP. -XL 


n 0f the Nature and Deſign of Laws, and 
„ their different Kinds. 


LL the different Ideas which can be 1. 
conceiv'd of the ſeveral ſorts of Laws, Two forts 
. +4 of Laws 

which are expreſs'd by the names Is im 

of Laws Divine and Humane, Na- jqucable 

tural and Poſitive, of Religion and and muta- 
ee Policy, of the Law of Nations and ble Ls? 

| the Civil Law, and by all the other names which ns _ 

ca can be given them, may be reduc'd to two kinds, Laus. 

al W which comprehend all Laws of whatſoever nature, 

n- W whereof one is, the Laws that are immutable, and 

es MF the other is, the Laws that are mutable : For there 

ie is no Law but has one or other of theſe two Pro- 

N- perties, which are well worth our Conſideration 

re voc only that we may apprehend this firſt genera 

ic Wl diftintion of Laws into theſe two kinds, which 

pn ought to precede the other ways of diſtinguiſhing 

& W them ; bur becauſe theſe two Properties are moſt 

(0 eſſential to the nature of all Laws, and ſo the 

Knowledge of them is neceſſary, and of great uſe 


in the Civil Laws. 1 | 
The 
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The Immutable Laws are ſo call'd becauſe they 
are natural, and ſo juſt always and in all als 
that no Authority can either alter or aboliſh them, 
And the Mutable Laws are thoſe which a lawful 
Authority may enact, change and aboliſh, as ge. 
caſton requires. 

Theſe Immutable or Natural Laws, are all ſuch 
as by neceſſary conſequence are deduc'd from the 
two primary Laws, and are fo eſſential to the 
Obligations which compoſe the Order of a Socie. | 
ty, that they cannot be chang'd without under. 
mining the foundations of that Order: And the 
Mutable Laws are all thgſe which may be ſeveral 
ways enacted, chang'd, and even aboliſh'd, with- 
out oppoſing the deſign of the Primary Laws, 
or ſhaking the foundations of the Order of $0- 
r * 

J. Thus ſince it is a conſequence from the fiſt 

An Exam- Law, that we muſt obey the Higher Powers, be- 


__ oy cauſe God has appointed them, and it is a Confe- 


Laws. quence from the ſecond Law, that we muſt do mY 
hurt to no body, and give every one what is his MW. rent 
due, and all theſe Rulcs are eſſential to the Order WM (yry 
of Society; for that reaſon they are Immutable MW inf 
Laws. And there is the ſame reaſon of all whe Ml t« 

articular Rules which are eſſential to the ſame ; 


rder, and to the Obligations which are deduci- 
ble from the primary Laws. Thus it is a Rule WW Ap 
eſſential to the Obligation of a Guardian, that he Ml gc. 
being inſtead of a rather to the Orphan who is 
under his Care, ought to look after the Behaviour IM the 
and Goods of the Orphan: And fo it is an Immu* MW the 
table Law, that a Guardian is to take this care am 
upon him. Thus fince it is a Rule eſſential to the | 
Obligation of him that borrows any thing from ano- tat 
ther, that he ought ro preſerve it, tis alſo an Im- tat 
mutable Law, that he ought to be anſwerable far to 
any damage it has ſuffer d thro' his neglect. oo NN ® 


But the Laws about ſuch things as are left indif. II. 


| tural Rules of Equity which were above - mention'd, 


as being eſſential and neceſſary to it. 


. rent Cauſes, which render the uſe of them neceſ- The Ori- 


I 
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ferent by the two prime Laws, and by the Obliga- A em. 
tions conſequent upon them, are mutable Laws. fable Laws. 
Thus it is indifferent by theſe: two Laws and the 
conſequent Obligations, whether there be five, or 
fix, or ſeven Witneſſes to a Teſtament; whe- 
ther a Preſcription be obtain'd by twenty, thirty, 
or forty Years ; whether the Value of Money be | 
more or lefs ; and ſo*rhey are only mutable Laws, 
which regulate ſuch kind of things, and this ty 
they do variouſly according -as time and place || 
fequire. — | = 
From this firſt Idea of the nature of immutable IV. 
Laws we may petceive that they have their Origi- The _ = 
nal from the primary Laws, of which they are Bine pam 


5 mutable 
only an enlargement. Thus, for inſtance, theſe na- Laws. 


and other ſuch- like, are nothing but what the De- 
ſign of the ſecond Law requires in each Obligation, 


As to mutable Laws we may obſerve two diffe- v. 


gine of mu- 


ſy to Society, and have been the ſources of that fhle Laus, 


infinite multitude of mutable Laws which appear in 

the World. „ | | | 
The firſt of rheſe two Cauſes, is the neceſſity of VI. 

regulating certain Difficulties which ariſe in the The firſt 


Application of immutable Laws; when theſe Dit- — 


ficulties are ſuch that they cannot be provided Laws, the | 
againſt bur by Laws, and the immutable Laws Difficulties | 
themſelves do not at all regulate them. We may ny | 
the better judge of theſe Difficulties by ſome Ex- able 
amples. | : Lars. 
The firſt Example to ſhew the Neceſſity of mu- VII. 
table Laws, ſhall be this. It is a natural immu The firſt 
table Law, that Fathers ought to leave their Goods Example. 
to their Children after their Death; and there is 
another Law which is commonly plac'd among 
F natural. 


** 
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natural Laws, that he can diſpoſe of his Goods by 
his laſt Will. If we allow to the firſt of theſe 
Laws an Extent without any bounds, a Father can 
never diſpoſe of any thing : And if the ſecond he 
extended to an indefinite Liberty of diſpoſing of all 
that he hath, as the ancient Roman Law did al. 
low, then a Father may deprive his Children of 2. 
ny part in his Inheritance, and give all his Goods to 
Strangers. 1 
By theſe Conſequences fo oppofite to one ano. 

ther, which would follow from theſe two Laus 
being indefinitely extended, it appears to be neceſ. 
ſary that ſome Bounds ſhould be fer to them both, 
to reconcile them. Indeed if all Men would govern! 
themſelves by Prudence, and by the Deſign of the 
two primary Laws, every one would be a fit inter- Ju 
preter of what the Law requires of him, which K, 
would have Children ſucceed to their Fathers, and ſe 
of what that Law alſo requires, which permits 

him to diſpoſe of his Goods by Will ; for then he : | 
could ſuir his Diſpoſals to the ſtate of his Goods M ** 
and his Family, and to his Affection to his Chil- ” 


dren and other Perſons, according as he may be 8 
oblig'd either to make them ſome Acknowledge 6 
ment, or beſtow upon them ſome liberal Gift. But 0 
becauſe all Men are not govern'd by this Deſign of | 
the primary Laws, nor by Prudence, and ſome n 
abuſing their Liberty of diſpoſing of their Goods, I] * 
or even through Ignorance of their Eſtate and At- n 


fairs do prejudice their Children; therefore ſince it 
is not fit to leave an indefinite Liberty to thoſe 
who can abuſe it, and 'tis nor poſſible to make for . 
every one a particular Rule, it was neceſſary ſot © 
reconciling theſe two Laws, and reducing them in. 
to ſuch Rules as might be common to all Men, f 
that a mutable Law ſhould be made, which ſhould 
abridge the Father's Liberry of diſpoſing by Will f 


to the Diſadvantage of his Children, and n 
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them 2 certain Portion of their Father's Goods, 
which they cannot be depriv'd of; and this Portion 
is now fix d by a poſitive and alterable Law, and 
is call'd port io Legitima. 


another Example is this, It is a natural and im- vil. 
mutable Law, That he who has the Property of Another 
any thing, fhall always enjoy that Property, until Example: 


he voluntarily parts with it, or is depriv'd of it 
by fome juſt and lawtul means: And it is alfo ano- 
ther natural immutable Law, That he who is poſ- 
fed of any thing ſhould not always be liable to the 


Danger of being diſturb'd in his Poſſeſſion, and that 
atter he has poſſeſs'd a thing for a long time, he 


ſhall be raken for the right Owner of it; becauſe it 
is natural for Men to take 1o much care of their 


| juſt Rights, as not to abandon them to others, and 
| it is not to be preſum'd without Proof, that a Poſ- 


{lor is an Uiprper. ol 45 

[f we extend too. far the firſt of theſe two Laws; 
That he who has the Property of any thing cannot 
be diveſted of it but by juſt Means, from hence it 


 W will follow, that whoſoever can ſhew; that he or 


they from whom he has the Right, were once right 
Owners of an Inheritance, tho” it be above an Age 
fince they were poſſeſs'd of ir, ſhall re-enter upon 
the Inheritance, and diveſt the poſſeſſor of it, un- 
leſs together with his long Poſſeſſion he can ſhew 
a Title, which deſtroy'd the Right of the firſt Ow- 
ner. And it on the contrary we extend .too far 
the Rule, which preſumes Poſſeſſors to be the 
light Owners of what they poſſeſs, then the Pro- 
perty of all thoſe will be loſt who are not found in 
Foſſeſſion. . 5 
From the contrary tendency of theſe two Laws; 
it plainly appears, that one of them would reſtore 
the firſt Proprietor againſt an ancient Poſſeſſor, and 
the other would maintain a new Poſſeſſor againſt 
tie tight Owner; and that therefore it was feceſſai 


F 2 tg 


re 
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to regulate them by a poſitive Law, vis. That 
they who are not Poſſeſſors, and yet pretend to he 
Proprietors, ſhould be bound to juſtifie their Right, 
within a certain compaſs of time, and that after 
this time the Poſſeſſors, who had been no wiſe 
troubled, ſhould be mainfain'd in the Poſſeſfion; 
and this is what is done by the poſitive Laws which 
regulate the time of Preſcriptions. 

A third Example is this, it is a natural and im- 
mutable Law, that Perſons who have not yet at- 
tain'd a ſufficient uſe of Reaſon, for want of Ape, 
Inſtruction and Experience, cannot have the Ma- 
nagement of their Goods and their Affairs, and that 
they may manage them, after they have attain'd 
fufficient Reaſon and Experience. But fince Na- 
ture doth not furniſh all Men at the ſame Ape with 
this ſufficiency of Reaſon, which is neceſſary for 
the Management of their Affairs, and ſome have 
it ſooner, others later, to render this Law of gene- 
ral uſe, a poſitive Law was neceſſary, which ſhould 
be a common Rule to all Men. Thus there are 
politick Laws which have left Fathers at liberty 

to determine, to what Age their Children ſhould 
continue under the Government of a Turor *; and 
there are others which have fix'd the minute of 
their Children's Age, under which they ſhould be 
in a ſtate of Minority, and after which they ſhould 
be of full Age. 

The laſt Example is this, it is a natural Law 
that he who buys any thing ſhould not take Ad- 
vantage from the Neceſſity of the Seller to pur- 
chaſe it at too low a Price v. But becauſe it would 
be a thing of very bad Conſequence in Trade, to 
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* Under Tutors and Governours until the time appointed by the 
Father. Gal. 4. 5. 


> And if thou ſell ought to thy Neighbour, or buyeſt ought of thy 
Neighbout's hand, ye fhall not oppreſs one another. Lev. 25. 14. 
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t break off all thoſe Sales, where a thing was not n 

8 ſold for its juſt price, therefore this matter is thus | 

t regulated by a poſitive Law, That bargains of Sale 

r ſhall not be diſſolved for the lowneſs of the price, 

e except in the caſe where an Inheritance ſhall be 

ſold at leſs than half its juſt value. And the in- 

h juſtice of theſe Purchaſers who do leſs hurt is 
conniv'd at for rhe publick Good, unleſs there be 

. Y other peculiar circumſtances which oblige to break 

t. off the Sale. 

In all theſe Examples, and ſuch-like of muta- XI. 


' 
| 


» ble Laws, which are deduced from thoſe that are Immurable 
it immutable, we muſt obſerve, that each of theſe fag fnclu- 
d mutable Laws have two Characters, which deſerve choſe char 
1- to be well conſider'd and diſtinguiſh'd, becauſe are muta- 
h they make, as it were, two Laws in one. For in ble. 

x KY theſe Laws one part of what they enjoyn is a Na- 

e © tural Right, the other is of a poſitive Nature. 

e. Thus the Law which regulates the Portion of Chil- 

d dren, includes in it theſe rwo parts; one which 

e I ordains that Children ſhould have a ſhare in the 

y KY [{nheritance of their Fathers, and this is an immu- 

q table Law; the other which adjuſts this Portion 

d to a third or a half, more or leſs, and this is a 

f poſitive Law; for it might have been two thirds, 


e or three fourths, if the Lawgiver had thought fit 
d to order it ſo. | 
The ſecond Cauſe of mutable Laws was the In- AI 


"= vention of certain Uſages which are thought to be The 24 

1. uſeful in Society. Thus, for inſtance, Feudal Te- Cauſe of 

. nures were invented, Taxes, the payment of an 2 . 
d Annual Rent for a certain Sum of Money, the ge oe | 
0 Right of Redemption, Subſtitutions, and ſuch-like new Iden- 


other Uſages, whoſe Eſtabliſhment was Arbitrary. tions. 
And theſe matters, which are the Inventions of © 
Men, and may for that reaſon be called arbitrary 

hy Matters, are regulated by a vaſt number of Laws 


of a poſitive nature, 
| F3 Thus 


* 
8 
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Thus we ſee in Society the uſe of theſe two ſorts 
of matters: For there are many of them ſo natu- 
ral, and ſo eſſential to our moſt common Neceſſi- 
ties, that they have always been uſed in all pla: 
ces; ſuch as Exchanges, Letting to hire, Pledges, 
Commodat um s, or Mutuum's, and many other A- 

reements; Guardianſhip, Succeſſion and many 
other matters, together with the uſe of things in- 
yented. But here we muſt obſerve, that even theſe 
matters, whereof Men have invented the uſe, are 
* always founded on ſome principle of the well.or- 
5 dering of Society. Thus, for inſtance, the Feuda! 
Tenures are founded not only upon the general li- 
berty of making all kind of Agreements, but alſo 
on the public} Jenefir that ariſes from obliging 
7 les Fiefs thoſe to wh” m theſe * Tenures are granted, and 
& les Arri- their Succeſſors, ro ſerve the Prince in the tine 
ere Fiefs. FE + ob oye = ek Re ee are 
8 of War. | 
Thus Subſtitutions are founded on the general 
Liberty every one has to diſpoſe of his own Goods, 


the proſpect of preſerving the Goods in the Fami- 7 

ly, the uſefulneſs of taking from certain Heirs or WW dt 

Legatees the liberty of diſpoſing of them, becauſe 0 

they may make a bad uſe of it, and upon other N N 

ä motives of the like nature. 85 tt 

Nn. We muſt obſerve alſo, as to theſe matters of In- f 

There are vention, that altho' they may ſeem to require only 1 

| wutaple mutable Laws for their Regulation, yet there are R 
| wings wa. many immurable Laws about them; as on the o- 

| 4ural; and ther hand we fee, that the other matters which t 

| natural are called natural, are not only regulated by natu- 8 

3 about ral and immutable Laws, but alſo by ſuch as ate 0 

| NW. poſitive. Thus it is an immutable Law in the mat- 0 

Examples, ter of Fiefs, that the Conditions ought to be kept { 

wich are ſtipulated by the Title of their Grant. t 


Thus in the matter of Guardianſhip which is of 
natural Right, the number of Children who 2e 
exempt from this Office is regulated by a 4 

5 97 a 8 apes aw. 
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Law. By theſe Examples then we ſee, and / 
thers which have been already obſerv'd, ria: ::: 
all matters, both natural and others, there is 2 
mixture of Laws immutable and mutable; but 
with this difference, that in natural matters there are 
but few poſitive Laws, bur the greateſt part of Laws ys 
about them are immutable ; and on rhe contrary, Few pos 
there are an infinite number of poſitive Laws about t Laws 
matters of Invention. Thus we fee in the Ro- jour 
man Law, that as the greareſt part of the ſubjects ee 
there, which are in uſe among us, are natural; 
So the Rules about them are almoſt all natural 
Laws: And that on the contrary, as the greater 
part of our Cuſtoms are about matters indiffe. XVI. 
rent, ſo the greater part of the Rules about them Many poſi- 
are mutable, and different in ſeveral plag-s. And 0 s 
this we ſee alſo in the indifferent ma ters which things 
are regulated by Edicts, that almoſt all their Kules arbitrary. 
are alſo of a poſitive nature. | | 
Mutable Laws then are of two ſorts, accord- XVII. 
ing to the two Cauſes on which they are founded. LV forts 
The firſt is, of thoſe mutable Laws, which are de- e 
ductions from the natural Laws; ſuch as thoſe which flow 
which regulate the Portion of Children, the Age of from nary. . 
Majority, and the like: And the ſecond is, of ral Laus. 
thole which have been devisd for regulating in- aha held 
different matters; ſuch are the Laws which regu- late in 
late the degrees of Subſtitution, the Rights of tions. 
Redemption in Fiefs, Cc. „ XVIII. 
All poſitive Laws of theſe two kinds, are con- 1 
tain'd in four ſorts of Books, that we make uſe which * 
of in France, which are the Books of Roman-Law, compre- 
Canon. Law, Edicts and Cuſtoms. Hence we have hend the 
occaſion to diſtinguiſh upon another account four pry 
forts of poſitive Laws, which are made uſe of in obſerve, 
this Kingdom. | the Roman 
| | 5 Law, Ca- 
| * non- Ladd 
F 4 Ihe Kail — 
| Cuſtoms, 
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The frſt contains ſome poſitive Rules of the 
Roman Law, which we have received , and autho. 
rized by the common uſe of them among us; as 
for inſtance, that Law which was above-mention'd; 
of the Reſciſſion of Sales for the damage of more 
than half the juſt Value; the Laws which regu. 
late the forms of Teſtaments, the time of Pre. 
ſcriptions, and others which are received either in 
the whole Kingdom, or ſome Provinces only. 
The ſecond ſort contains the pofitive Rules of 
the Canon Law, which have been received by 
the common uſe of them among us. Such are 
many Rules about Beneficiary and other Eccleſia. 
ſtical Matters, and alſo about ſome matters of the 
Civil Law. 

The third ſort contains the poſitive Laws which 
are enacted by the EdiQts of our Kings. Such are 
theſe which regulate the Rights of Dominion, the 
Puniſhment of Crimes, the Judicial Proceedings, 
and many other matters of divers natures. 

The fourth fort of poſitive Laws are thoſe 
which are called Cuſtoms, which are found in the 
greateſt part of the Provinces, and regulate divers 
matters. Such are the Feudal Tenures, the Com- 
munity of Goods between Husband and Wite, 
Dowries,>Childrens Portions, the Right of Re- 
demption by one of the Family, the Right of fe- 
deeming the Feudal Tenure, and many others. 
And all theſe Cuſtoms are ſo many poſitive Laws 
which are different about the ſame matters in di- 
vers places. And becauſe theſe Cuſtoms were 2 
kind of Laws which were not written, and wete 
 preſerv'd only by the uſe of them, which was of- 
tentimes uncertain, therefore our Kings have caus d 
the Cuſtoms which obtain in ſeveral places to be 
dollected together, and reduc'd into Writing in each 


Proyince, and have given them the Authority of 


Laws and Rules. 


wy 
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3 nor in uſe among us: Their Authority 
is ſo weakned by this Mixture, that many either 
will not, or cannot diſcern that which is certainly 


| juſt and natural, from that which Reaſon and our 


ſage do not approve, > 
From this diſtinction of natural and poſitive XX. 


Laws, and the Obſervations that have been made The Juſtice 


upon theſe two kinds of Laws, we may learn what — Ancho- 


are the different Characters of their Juſtice and Laws; the 


Authority. And ſince it is the Juſtice and Authority Difference 


of Laws which enforce them to our Reaſon, tis a 28 
matter of moment, to conſider and diſtinguiſh what an gs 
is the Juſtice and Authority of Laws Natural, and and poſi- 
Laws Poſitive. tire Laws. 
The Juſtice of all Laws in general conſiſts in the 
Influence they have upon the well ordering of the 
Society whereof they are Rules. But there is this 
Difference between the Juſtice of natural Laws, 
and that of poſitive Laws, that natural Laws being 
eſſential to the two primary Laws, the Obligati- 
ons conſequent upon them are eſſentially Juſt , 
and their Juſtice is always the ſame at all times, 
and in all places: But poſitive Laws being ſo far 
indifferent to theſe Foundations of good Order 
Nciety, that they tnay be either chang'd or abo, 
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liſh'd without overturning it, The Juſtice of theſe 
conſiſts in the particular Profit that is found by en- 
acting them, acccording as ſeveral times and places 
may require. 

The Authority of all Laws in general conſiſts in 
the Divine Command to ſubmir to and obey them; 
but as there is a difference between the Juſtice of 
natural Laws, and that of poſitive Laws, their Au- 
thority alſo is diſtinguiſh'd after ſuch a manner as is 
ſuirable to the difference of their Juſtice. 

Natural Laws being Juſtice it ſelf, they have 2 
natural Authority over our Reaſon ; which is 
iven us for that very end, that we may perceive 
Faltice and Truth, and ſubmit our ſelves to them. 
But becauſe all Men have not ſuch clear Reaſon as 
to diſcern this Juſtice, or ſuch upright Hearts as 
to obey ir, Civil Policy has given them a SanQion 
independent on the Approbation of Men, by the 


Obſervation of them. But the Authority of poki- 
tive Laws conſiſts only in the Sanction of that Pow- 


Divine Command to obey them. | 


of natural and poſitive Laws has this effect, That 
whereas poſitive Laws being unknown to Men by 
Nature, they may be ignorant of them; Natural 
Laws being eſſentially juſt, and the natural object 
NN of Reaſon, no Man can ſay, that he wants the light 
DitinAon of Reaſon to inſtruct him in them: And therefore 
of immura- poſitive Laws are not in force until after Publica- 
ble Laws, tion, but natural Laws are always in force tho they 
_ dre be not publiſh'd. And ſince they can neither be 
of Diſpen- chang'd nor aboliſh'd, but have their Authority 
ſation nor from themſelves, they always oblige Men and none 
Exceprion, can pretend to be ignorant of them.. 
8 But altho' the natural and immutable Laws be 
mit of elſentially juſt, and can never be chang d; yet 8 


XXI. 


mit of 
them. | mu 


Authority of Temporal Powers which enforce the 


er which has the Right to make them, and in the 


This difference between the Juſtice and Authority 
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muſt take heed leſt by this Idea of them we con- 
zive, that they can admit of no Exception: For 
here are many immutable Laws which admit of Ex. 
zptions and Diſpenſations, rho? they ſtill retain 
ihe Character of immutable Laws; as, on the con- 
mary, there are many which will neither admit of 
Diſpenſation nor Exception. 

This difference, which diſtinguiſhes theſe two 


ons of Laws, is founded upon that Juſtice and Au- 


thority they have by their Influence upon the well 
ordering of Society, and upon the Deſign of the 
mo primary Laws: For if it ſo happen, that this 
Order and Deſign do require ſome of them to be li- 
mited either by Exceptions or Diſpenſations, then 
they admit of theſe Limitations ; bur if nothing 
can be chang'd without doing a prejudice to this 


| Order and Defign, then they neither admit of Diſ- 
penſation nor Exception. And even thoſe which 


admit of them, do not therefore ceaſe to be immu- 


| table; for it is always true, that they cannot be 
 abolifh'd, and that they are always certain and un- 


repealable Laws, altho' they be leſs general than 
others upon the account of theſe Exceptions and 
Diſpenſations. The truth of this will plainly ap- 
pear by ſome Examples. | 

Thus the Laws which enjoin Candor, Faithful- 


refs, Sincerity, and which forbid Deceit, Fraud, 


and all kinds of Surprize, are ſuch Laws as can nei- 
ther admit of Diſpenſation nor Exception. But on 
the contrary, the Law which forbids to Swear, ad- 
mirs of a Diſpenſation, when it is neceſſary to give 


Teſtimony to the Truth, by taking an Oath in a 


Court of Juſtice. And an Oath is alſo us'd to con- 
frm the Obligation of thoſe who enter upon Offices. 
Thus the Law which requires us to perform our 
Agreements, admits of an Exception and Diſpenſa- 
tion, in the caſe of a Minor who is raſhly engag'd 
2ainſt his Intereſt. en} "Rn 
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Thus the Law which requires that the Seller 
ſhould warrant what he ſold, againſt the claim of 
all others who may pretend a right to it, admits of 
an Exception to this Warranty, by an expreſs Apree. 
ment which diſcharges the Seller from it ; or he- 
cauſe he ſells upon that account at a leſs price, or 
for other motives which render the diſcharge of the 
Warranty juſt. 


By theſe few Examples ris eaſie to perceive, that 


XXII. 
dation of the Nature and Deſign of the Laws; that they them. 
— ſelves are indeed other Laws, which do not at 21 alter 
penſations, the Character of the Laws to which they are Ex. 
and their ceptions. And thus all Laws are reconciled to one 
Nature. another, and agree very well together, in that com- 
mon Defign which gives Juſtice to em all. For 
the Juſtice of every Law is limited within its own 
bounds, and none of them can be extended to that 


fations which are reaſonable, that they are founded 
upon ſome Law. We muſt therefore confider the 


which regulate whatſoever commonly happens; 
and the Laws which make the Exceptions and Diſ- 
penſations, as particular Rules which are proper to 
certain Caſes , but both the one and the other are 
Laws and Rules equally juſt, according to their uſe 
and extent. | 


7 


All theſe Reflections upon the diſtindtion of Laws 
immutable and poſitive, upon their Nature, their 
Juſtice, their Authority, ſufficiently ſhew of what 
ſhine Importance it is to conſider under all theſe Views, 
ne pr what is the Nature and Deſign of all theſe Laws; to 
perties and diſcover the Character of immutable and poſitive 
Deſignof Laws; to diſtinguiſh general Rules and the Er- 
IN. ceptions to them, and to make the other diſtin: 
Aions which have been al. gye-mention'd : * the 

0 leſne 


XXIII. 
The Im- 
portance 
of diſtn- 


The Foun- theſe Exceptions and Diſpenſations are founded nf 


which is otherwiſe order'd by another Law. And it 
will appear in all kinds of Exceptions and Diſpen- 


Laws which admit of Exceptions, as general Laws | 


_ 
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ame may be ſaid of thoſe which we are to treat of 
ifterwards. - Nevertheleſs it plainly appears by Ex- 
ience, that alrtho* there be nothing more natural 
ind real than the Foundations of all theſe Remarks; 
yet many Men appear to be either ignorant of them 
x to deſpiſe them, and do not ſo much as perceive 
the bare difference between immutable and poſitive 
Laws; but look upon them all, without making 


I difference, as having the ſame Nature, the ſame 


ſuſtice, the ſame Authority, and the ſame Effect. 
For fince they all together compoſe an infinite Miſ- 
cellany of Rules about all matters both natural and 
invented, and that they all have but one name of 
Laws, they miſtake in this Miſcellany the Chara- 
ters which diſtinguiſh them, and often take natu- 
nl Rules for mere poſitive Laws, eſpecially when 
theſe Rules have not the evidence of the firſt Prin- 


C ciples on which they depend, and are only remote 


conſequences from them : For not perceiving the 
Connexion of theſe Rules with their Principles, they 
do not ſee the Foundation of their Truth and Cer- 


W tainty. ; 


And fince on the contrary poſitive Laws do always 
plainly appear, becauſe they are written, and con- 
tain only the ordering of ſenſible things, which for 
the moſt part are underſtood without reaſoning, 
the generality of Men do more eaſily receive the Im- 
preflion of the Authority of poſitive Laws, than of 
theſe natural Rules, which do not ſo ſenſibly affect 
the Mind: And when there is a want of this Im- 
preſſion (and of other Reflections neceſſary for the 
good uſe of Laws, and to give every one its Juſt 
weight) in ſuch Perſons whoſe Judgment is not 
exact, and whoſe Memory is ſtuff d with a great 
many particular Laws of all forts, there is danger 
left they have falſe notions, and make wrong Ap- 
Plications of them; eſpecially when they endea- 
8 | your, 
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your, as many do, to find Laws not agreeable to WY 
Reaſon, but to the Party which they have eſpouſed Go 
and mind nothing more, but how to give the Rules 1 


ſuch an extent as is ſuired to the ſenſe they have p 
occaſion for. IN 110 
We may eaſily find by Experience, how many 5 


ways they miſtake who thus confound the Lawz 3 
V and by bare Reflection on their different Sentiment 1 
0 in all kinds of Queſtions, we may perceive, that h 

[ none fall into any Error but for want of ſome or MW 
| other of theſe Conſiderations; and that thoſe who rn 

[ reaſon exactly, diſcover the Truth only by diſcern- tha 
| ing the ſeveralways of diſtinguiſhing, chooſing and = 
| applying the Rules, even then when they do not c 
| reflect upon the natural Principles by which they 0 

bl diſcern them. K 


XXIV. But altho' it be eaſie to conceive, without the 
an 1 help of any particular Example, of what moment I pg 
1 © It is in the Application of Rules, to know their Na- th 
quence of ture, their Deſign and Uſe; and one would think, th 
diſtin- that of all things neceſſary to be conſider d in Laws, di 
puſhing there is nothing more eafie to be perceiv'd, than 
Laws and their diſtinEtion into ſuch as are natural and immu- W ( 
- *thoſe that table, and ſuch as are poſitive and mutable, and 
are muta- that no Man can be deceiv'd for want of Under- 
ble. ſtanding this: yet it may be worth the while to 
ſhew, by a remarkable Example, that there is many 
times Danger of falling into Miſtakes, by not diſ- t 
cerning this, tho? it be eaſie to do it. 
All thoſe who have any Knowledge of the Roman IF , , 
Law, may remember that Law which was made 
from a Deciſion of Papinian, viz. That Pupllary 
Subſtitution excludes the Mother from her Share 
in the Inheritance, i. e. That if a Father ſubſtitute h 
either a Kinſman or Stranger to his Son, to ſucceed 
him, in caſe he dies before he comes to Man's 5 
Eſtate; this Subſtitute ſhall ſucceed him, even tho 


the Mother of that Child ſhould ſutyive him; 1 ; 
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„to ty this Subſtitution ſhe ſhall be depriv'd of her 
led, MW Share in the Inheritance ©. : | 
ules This Deciſion is founded upon that Opinion of 
aue Papinian, that it is not the Son that deprives his 
Mother of her Share, bur it is the Father who by the 
any Wl Liberty he has of diſpoſing of it, paſſes ir over to a 
"WS, Subſtirute. | 
ney If we examine this Deciſion, it will appear, that 
hat MW the Queſtion did ariſe from the apparent Oppoſiti- 
ot on between a natural and a poſitive Law; and 
vho W that a pofitive Law which permits the Father to 
rn. make a Subſtitute, and extends that Liberty fo far 
and 35 to deprive the Mother of her Share, by paſſing 
not oyer the Eftate to that Subſtitute, is here preferr'd 
icy W © a natural Law, which gives the Mother a Right 
to the Inheritance of her Son. 
the Ido not here relate this Example to leſſen the 
ent Eſteem of ſo celebrated a Lawyer; but *tis certain 
mat he judg'd thus according to the Principles of 
nk, the old Roman Law, that favour'd the Liberty of 
", diſpoſing of Eſtates by Will, which at firſt was fo 
an exorbitant, that the Fathers could diſinherit their 
nu. Children without any Cauſe. From this Principle 
it was that he invented that Subtilty, that it was 
not the Son that did this wrong to his Mother, but 


it was the Father, quia Pater hoc ei fecit. 
12 Thus this Deciſion being founded only upon 
. that Principle of a boundleſs Liberty in diſpoſing 
ok Eſtates by Will, even to the depriving Children 
35 of their ſhare in them, which is a Principle that is 


ö neither natural, nor retain'd among us in France, 
25 we ought not to take a Subtlety for a Rule, which 
in favour of this Principle, deprives the Son of 


2 his Share in his Father's Eſtate, and the Mother of 
n's mo mY REP — 
ho' © Sed nec impuberis filii mater, inofficioſum teſtamentum dicit, 


nd quia Pater hoc ei fecit, & ita Papinianus reſpondit, 1,8 $. 3. ff. de 


by off, Teſt, 


hers, 
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hers, in the Eſtate of her Son: For this Deciſion 
paſſes over all the Eſtate of the Teſtator to a Sub- 
ſtiture, without permitting the Son to tranſmit any 
of it to his Heirs. 

We may then rank this Nicety amongſt the num. 
ber of many others in the Roman Law which we 
reject, becauſe ir is not receivd in France but 
as a written Law founded on Reaſon, and theſe 
Subtleties which are contrary to Natural Right 


are contrary to Reaſon. And rho? there needs nor 


any Authority to prove, that Natural Right is to 
be preferr'd to theſe Subtleties; yet this Truth 
may be confirm'd by the Authority of the ſame 
Lawyer, who in another Queſtion much like this 
has decided in favour of the Natural Right. This 
was in another Subſtitution made by a Father to 
his Srandchild, in caſe he ſhould die before he 
. was thirty Years old, for then he would have the 


Eſtate given to a Son of this Teſtator, Unkle to this | 


Grandchild. The Caſe happen'd, he died before he 
was thirty Years old, but left Children behind him: 


And from this Circumſtance Papinian decided in 


favour of theſe Children, that the Subſtitution was 
annull'd; for in equity ir ought to be ſuppos'd, that 
the Teſtator had not ſufficiently expreſs'd himſelf, 
and tho' he had not mention d the Caſe of his 
Grandſon's having Children, yet he did not intend 
to deprive theſe Children of the Inheritance of 
their Father. Such another Conjecture in the 
firſt Caſe -of Pupillary Subſtitution, ſhould have 
made him preſume, that the Father did not fote- 
ſee that the Son ſhould die before his Mother: 


— 


— 


Cum avus filium ac nepotem ex altero filio hæredes inſtituiſſet, 
a nepate petiit ut fi intra annum 30. moreretur hereditatem Parr 
ſuo reſtitueret. Nepos liberis reliclis intra atatem ſupraſci iptam 
vit deceſſit. Fideicommiſſi condit ionem, conject ura pietat u, reſpond! 
defeciſſe, quod minus ſcriptum , quam dictum fuerat, invenireii, 
I. 102. ff. de oondit & demonſtrs 


And 
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And it was more eaſie for the Father in the ſecond | | 
lb. Caſe to foreſee that his Grandchild might have 
Children before he was thirty Years old, than for 
another in the firſt Caſe of Pupillary Subſtitution, 
m. 0 foreſee that the Grandchild ſhould not ſurvive 
ne bis Mother: And therefore ir might be preſum d, 
ur that he only intended to give the Eſtate to the 
eſe . Subſtitute, in caſe the Mother ſhould not be alive 
when the Son diem. | | 
or WM As it is a matter of great Importance, that we XXV. 
to WY ſhould not violate natural Equity by Subtleries The _ 
ith and falſe Conſequences drawn from poſitive Laws, fing 4 na- 
me 2s may be ſeen in this Example, and might be eafily tow 
his WI ſhewn in others; So we mult take heed alſo left upon pre- 
bis I under prerence of preterring natural Laws to thoſe tence of 
to If that are poſitive, we do not extend a natural Law ir to a poff. 
he beyond the juft bounds which a poſitive Law has dve Law. 
ſet to it, whereby it is reconcil'd with another na- 
.. Ml tural Law, and both the one and the other have 

| their juſt Effect; and fo, left we violate anocher 
natural Law, while we think we are concern'd on- 
ly with a poſitive Law. Thus, for inſtance, it is a XXVI. 
natural Law, that he who has been the Cauſe of An Exam: 
any Damage, ſhould make Reparation : Bur if we _ 1 
ſhould allow this Law ſuch an Extent, as would 
oblige the Debtor who ſhould not pay at the Day 
ptefix d, to repair all the Damage the Creditor 
ſhould ſuffer for want of his Payment ; as if an 
Eſtate had been ſeiz d and ſold, or it his Houſe had 
fallen down, becauſe he had not that Silver which 
he would have employ'd to repair it ; Such an Ap- 
plication of this Juſt and natural Law, which obli- 
ges any one to repair the Damage he has been 
e de Cauſe of, would be unjuſt, becauſe it would be 
ſh, contrary to a poſitive Law, which regulates all the 
dan Damages to which a Debtor can be oblig'd for want 
ſpordi of Payment, by the Reparation which is call'd J. 
feld, tereſt, and is fix d to a certain Proportion of the 
And. G Sum 
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Sum due, being at preſent the twentieth part ; and 
by violating this Law, one would infringe two na. 
tural Laws, which are the Foundation of it: One 
is, That Men are not anſwerable for unforeſeen E. 
vents, which are rather the Effects of Divine Pro- 
vidence and Chance, than Conſequences that can 
de reaſonably imputed to them: And the other is, 
That the infinite Diverfity of different Damages, 


regulated by one uniform Reparation which is com- 
mon to all the Caſes that have the ſame Common 
Cauſe, of Want of Payment at the Day appointed, 
without diſtinguiſhing the Events which produce 
different kinds of Loſſes. For beſides, that the 
Difference of Loſſes is the Effect of different Chan- 


the Diverſity of Reparations would be the ſource 
of as many Suits from the Creditors, which they 


loſs that the want of Payment had caus'd. 
XXVII. We ſee again in this Example, as we have alrea- 


The Diſ- dy ſeen in others, which have been related to ſhew 


cernmenc 


Gen of Difficulties as make it neceſſary to fix a general 
Laws ne- Regulation by a poſitive Law. But there are an 
ceſſary for infinite number of other ſorts of Difficulties, which 
— ariſe daily in the Application of Laws to the Dit- 
ther neceſſary nor poſſible to ſettle preciſe Rules; and 
the Deciſion of this kind of Difficulties depends up. 
on thoſe who are to judge of them, which requires 
on the one hand an exact Judgment, and on the o- 
ther a perfect Knowledge of the Principles and par- 
ticular Rules, whereby they may judge of the ap- 
parent Oppoſition between the Rules, which occa- 
fion contrary Opinions and create the Difficulty, and 
diſcern by the Deſign of theſe Rules, the Bounds 
and Extent that muſt be given them, and the Con- 

| | ſequences 


which Creditors ſuffer when they are not paid, is | 


ces, for which no Man ought to be accountable, | 


would pretend to diſtinguiſh by the Quality of the 1 


8 the Neceſſity of poſitive Laws, That there are ſuch 


ferences between particular Perſons, wherein it is nei. 


ſequences that would follow from ſetting too narrow 


— 
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Bounds, or too large an Extent to one or the other. 
By theſe Conſiderations, and the other Principles of 
the Inter pretation of Laws, which have been alrea- 
dy mention d, and ſhall be hereafter explain d in their 
proper Jr one may make a juſt Application of 
the Rules. | 
What is obſerv'd of the neceſſity of knowing the XXv11T. 


eetail of Laws, chiefly reſpects the natural Laws: The neceſ- 


For altho it may ſeem that Reaſon teaches us the . 
natural Laws, and it is more eafie to underſtand auf 
them well, than the poſitive Laws which ate natu- Laus; the 
rally unknown; yet it is as well more difficult, as _— 
of greater Importance, to know well the natural fry: 2; 
Laus than the poſitive: For whereas theſe are fewer, 

and require only a good Memory to learn them, 


the natural Laws, which regulate matters mote 


| common and more important, are far more nume- 
wus, and are properly the object of our Underſtan- 


ding. Thus there are two Cauſes which render the 
diligent Study of theſe Laws neceſſary. | 
The firſt of theſe Cauſes is this, That theſe na- 
tural Rules being very numerous, their diverfity and 
multitude hinders them from being all preſented 
to the view of every Man ; and no Man's Rea- 
ſon alone is ſufficient to find them out, and apply 
them to all occaſions, as will appear by the bare 
reading of all theſe Rules in the detail of mat- 
ters. 
The ſecond Cauſe of the neceffity of knowing 
well the natural Laws is this, That theſe Laws are 
the Foundations of all the Knowledge of Right; and 
tis always by Arguments drawn from natural Laws 
that all ſorts of Queſtions are examin'd and reſolv'd, 
whether they ariſe from the apparent Oppoſition of 
two natural Laws, or of a natural and a poſitive Law, 
of only from the oppoſition of two poſitive Laws; 
fot there ariſes an infinite number of them of all 
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XXIX. 
Two ſorts 
of natural 


amples 
one and 


the other 
ſort. 


Rules: Ex- 


theſe ſorts. And every one may eaſily perceive, thar 


fince for the deciding of Queſtions we muſt feaſon 
from the Nature and Deſign of Rules, from their 
Uſe, their Bounds and Extent, and other ſuch-like 
Conſiderations, that our Arguments cannot be groun- 
ded, nor our Deciſions fram'd, but upon the natural 
Principles of Juſtice and Equity. 

We muſt alſo obſerve, as to this neceſſity of ſtu- 


dying the natural Laws, that they are of two forts, f 


One is of thoſe whereof a Man is perſuaded, without 
reaſoning, by the clear Evidence of their Truth : 


both of the Such are theſe, That Agreements are in ſtead of Laws 


to thoſe that make them, That the Seller ought to 
warrant his Goods, Thar he with whom any thing is 
depoſited, ought to reſtore the Depo/irum. And the 
other ſort of theſe Rules are thoſe which have not 
this clear Evidence, the certainty whereof is not dif. 
covet'd without ſome reaſoning, which ſhews their 


Connexion with the Principles on which they depend. 


It will appear by ſome Examples what is this ſecond 
fort of Rules, and the neceſſity of ſtudying to know 
them. 

If any Perſon who has not Children make a Grant 
of his Eftate, and after that has Children, it is a 
Rule that the Grant is then no more in force; and 
the = roo of this Rule is very evident: For Nature 
defign'd for Children the Eſtate of their Fathers; 
and it muſt be ſuppoſed that he who granted when 
he had no Children, would not have granted it he 
had had, or hop'd to have any, which makes it to 
be a tacit Condition in his Grant, that it ſhould 
be of no force, except in caſe he had no Children. 
But if it happens that theſe Children which were 
born after the Grant, die beſore the Donor has made 
any motion to revoke it, there ariſes a doubt, vis. 
Whether the Grant is confirm d by the Death of the 


If Sens then Heirs, Rom. 8. 17. Eſd. 1. 9 12. | : 
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Children, or whether it remains null: And it is not 
{ clear in this caſe that the Grant is null, as it is 
when the Children live; for ſince the Grant was not 
revok'd but in favour of the Children, it may be 
doubted, whether this Motive ceaſing by their Death, 
the Law which null'd the Grant ought not to ceaſe 
alſo, and whether the Grant ought not to reaſſume 
its former force; or whether, on the contrary, the 
Grant being once null'd, it ought not always to con- 
tinue ſo; and whether this Birth ought not to bring 
back the Eſtate into the Family to remain there, ac- 
cording to the Expreſhon of the Roman Law, which 
made the Rule for revoking Grants by the Birth of 
Children: For 'tis {aid in that Law, that the Eſtate 
returns to the Donor, who is to be the Proprietor of 
it, and to diſpoſe of it according to his Will: Which 
ſeems to be a tacit Deciſion of this matter, that the 
Grant remains null. And this Rule is of the number 
of thoſe whoſe Evidence is not ſo clear, that it can- 


| not be doubted of. 


] ſhall add a ſecond Example out of a thouſand 
which may be ſeen in the Laws: It rwo Perſons who 
have been at Law come to an Agreement among 
themſelves, and accommodate their Difference, no 
body doubts but they muſt perform the Agreement. 
And this is a Rule which is clearly underſtood with- 
out reaſoning about it. But it it happens that the 
Suit being ripe for a Decifion, a Decree is made be- 
fore the Parties have agreed, and they do afterwards 
make an Agreement, being ignorant of this Decree, 
in this caſe there is not ſo clear Evidence, whether 
the Agreement nulls the Decree, or the Decree nulls 
the Agreement. For in general the Rule is certain, 
That Agreements are to be perform'd , but in the caſe 
of an Agreement about a Suit which had been alrea- 
dy determin'd by a Decree, this Rule ceaſes, becauſe 
mo Agreement can be made but only about Differen- 
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ces which are not decided, and no Man departs from 
his Right but for fear, and when he is in danger of 
meeting with a diſadvantageous Sentence. Thus in 
the caſe where the Difference is decided, and there 
is no longer any uncertainty or danger in it, the Ig- 
norance of him in whoſe Favour the Decree was made, 
ought not to hinder the Effect which the Authority of 
the Deciſion gives to Truth and Juſtice. And thus 
the Law determines-when they are ſuch Deciſions 
from which there lies no Appeal. And this Rule is 
alſo one of thoſe which of themſelves are not 
ſo evident that no body can doubt of them. 

From theſe two Examples we may perceive the 
difference between thoſe Rules whoſe Equity is diſ- 


cern'd at firſt fight, and thoſe wherein this Equity is 


not diſcover'd but by ſome Reflections. But altho 
it be true in theſe Examples, and an infinite number 
of others of the like nature, that in ſuch caſes where- 
in the natural Equity of the Deciſion does not to 
clearly appear, it may ſeem that either of the two 
_ contrary Opinions may be indifferently taken for the 
Rule, and therefore that the Rule which is pitch'd 
upon, ought not to be conſider d as a natural, but 
only as a poſitive Law; it is nevertheleſs true, that 
all Rules of this nature, whereof there is ſo great a 
number in the Roman Law, which determine for 
one of the oppoſite Opinions from ſome Principle 
of natural Equity, are confider'd not as Laws merely 
poſitive, but as natural Laws, wherein the Deciſion 
was founded upon Reaſons drawn from Equity. And 
thus we are to look upon all this kind ot Laws as 
ſuch written Laws which are founded upon Reaſon 
that determines between contrary Opinions; and we 
are to conſider theſe Laws only as merely poſitive, 
which are of ſuch a nature, that we cannot ſay, 3 
Law different from them would have been contrary 
to the Principles of Equity. Thus, for inſtance, = 
rr 8 4 2 F 1 ale. 
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altogether indifferent as to natural Equity, whether 
for the changing of Fiefs there ought to be a Writ 
of Reſtitution, or any other ſuch-like, or whether 
there ought only to be a bare Homage; whether cer- 
tain Rates be due for Sales only, or whether they 
be due for all forts of Purchaſes ; whether Dow- 
ries ſhould be govern'd by Cuſtom withour an Agree- 
ment, or whether there ſhould be no Dowry unleſs 
it be agreed upon. Thus theſe ſorts of things, and 
others of the like nature, are differently determin'd | 
in divers places; ſo that none can pretend that theſe = 
Rules are natural Laws, but they are receiv'd only | 
by the mere Authority of Cuſtom, and as Laws pure- il 
ly poſitive. But the Rules which are drawn from | 
the Decifions related in the Roman Law, ſuch as we | 
have 15 now mention d, have the Character of na- 
mural 1 ws, by the Principles of natural Equity from 
which they are deduc'd. | | 
There is alſo another Remark neceſſary upon this 
| Subject of the Diſtinction of Laws natural, and Laws XXX, 
poſirive and mutable, That there are ſome Rules of Neural 
natural Right which ſeem ſometimes to be aboliſh'd ch 
by contrary Laws, as if they were only poſitive ſeem ſome- 
Laws. Thus the Law which entitles the Daughters times w he 
together with the Males to the Inheritance of a Fa- aboliſn a, 
ther is a Law perfectly natural; and yet it was not 
_ obſery'd in the Law which God himſelf gave to the 
Jews, for the Daughters did not ſucceed to their 
Fathers, when there were Males. And it was a Que- 
ſtion even worthy of God to decide, v:/z. Whether 
the Daughters having no Brethren might ſucceed to 
the Eſtate of their Fathers, And God commanded 
that in this caſe they ſhould ſucceed i. 
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- Buttho' it may ſeem by this Law which thus ex. ex- 
cludes the Daughters, that either the Succeſſion of 
Daughters is not a natural Right, or that a natural 
Right may be aboliſh d; yet it is certain, that it al- 
ways has been, and always will be a natural Right, 
that Daughters ſhould ſucceed to their Fathers; 
and 'tis alſo certain that natural Right is never 
aboliſh'a. But another Principle of natural Equi- 
ty excluded the Daughters from ſucceeding with 
their Brethren, without which it had been Injuſtice 
to the Daughters; for inſtead of the Right of ſuc- 
ceeding, the Law has given them a Portion to 
marry them : And this Condition of Daughters has 
nothing in it but what is juſt and even natural, 
becauſe with their Portions they find in the Fami- 
ly into which they marry, the Advantages they 
have left to their Brethren : And we ſe ſome Cu- 
{toms in the Kingdom of France, by which the 


2 Portion, are depriv'd of all Succeſſion, altho 
they renounce it not, unleſs the Right of ſucceed- 
ing be reſervd to them; becauſe the Fathers ha- 
ving plac'd the Daughters in other Families by 
Marriage, this Settlement is to them in ſtead of a 
Patrimony, and any ſhare in the Inherirance. Thus 
theſe Laws which exclude Daughters when there are 
Males, do not derogate from the natural R ght which 


in ſtead of that Right another Advantage which is e- 
quivalent to it. 
XXXI. In fine, we muſt make this Remark upon the 


The diffe- ſame Subject of natural Laws, That there are ſome 
rent Effects 


of ſome na- of them, which altho they be own'd for ſuch in 
ral Laws. all Governments, yet have not every-where the 

ſame Extent and the ſame Uſe. Thus there is 
no Government wherein it is not own'd to be a 
natural Right, That the Brothers and others in the 
collateral Line, are to ſucceed to thoſe who leave 


BY 


Daughters married by their Fathers, even without | 


entitles the Daughters to Succeſſion, but give them 


RF OL AWS in General. 


” — 5 


10 Heirs in the direct Line either aſcending or deſ- 
f W coding, bur in divers places there is a very diffe- 
nent Confideration of this Right. For in the Pro- 
. vinces of France which are govern'd by Cuſtoms, 
: they have ſo great a Regard to the Right of the 
; WM Heirs by Blood, as being a natural Law, that theſe 
1 Cuſtoms do not allow of any other Heirs; and 
> WY they give them in ſome places a greater, in o- 
h WY thers a leſſer part of the Eſtate, which in all 
e W theſe Cuſtoms is call'd the Inheritance that can- 
— not be taken from them, and can never be diſ- 
0 posd of to their Prejudice, as the reſt of the E- 
S MF fiate may. But in other Provinces, which have 
„ bor their Cuſtom a written Law, every one has 
'- IF liberty to deprive his Kindred in the collateral 
y Line, and even his Brethren, of all his Eſtate, and 
1 give it away to Strangers. And in theſe Provinces 
e FM the natural Law which gives a Right to the Heirs 
it by Blood, is of no Force when they are excluded by 
0 a Will, and takes place only in the Succeſſions to 
1. them that die inteſtate. | 


It appears by the Extent which theſe Cuſtoms 
y F Five to the natural Law that gives a Right to 
a Kindred in the collateral Line, and by the 
US Bounds which the written Law ſets to the ſame 
re Right, that there is not every-where the ſame 
h Idea of the natural Law which entitles the col- 
m lateral Line to Succeſſions; whereas there is e- 
e very-where the ſame Idea of almoſt all the o- 
ther Rules of the natural Law, and the ſame 
Ie Force is attributed to them. As, for inſtance, 
re Al Governments do equally receive the natural 
* Rules of Equity, which oblige the Heirs to diſ- 
e 


charge the Burthens that are upon the Inheri- 
15 tance, and thoſe that make Contracts to perform 
2 If fix Agreements, Cc. 
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XXXII. 
Laws di- 
ine and 
humane, 


poſitive. 


A Remar 
upon the 


ry-where , of almoſt all the natural Rules of F. 
quity, and the different ways of extending or 
bounding that which entitles the collateral 


berty does neceſſarily leſſen the Right of the Heirs 


ſtoms have limited it to a certain Portion of the E. 


time; becauſe there is this difference between the 


himſelf is diveſted of that which he gives -. 


natural and 


Words Dt- 
vine Laws, 


This difference between the uniform uſage. eye. 


to Succeſſions, proceeds from hence, That there is 
not any Rule which has a contrary tendency to 
this ſort of Rules which are every-where ob. 
ſerv'd ; whereas there is a Rule which bounds 
that which entitles the collateral Line to Succef. fl 
ſions: For the Laws permit every Man to dif. | 

ſe of his Eſtate by Will, and the uſe of this Li. 


by Blood. And fince Nature has not fix'd this Li. 
berty to a certain point, the written Law has ex- 
tended it ſo far as to diſpoſe of all his Eſtate to 
the Prejudice of the collateral Line; and the Cu- 


ſtate, altho" theſe ſame Cuſtoms permit a Man to | 
deprive the collateral Line of any Share in an 
Inheritance, by making a Grant of it in his Life- 


Grant of it in his Life, and the Diſpoſal of it up- 
on the account of Death, that in the latter, none 
but his Heir is diveſted of it, but in the other he 


Way. | | 
| To Gniſh what is to be ſaid of this firſt Diſtin- 
tion of immutable and mutable Laws, it remains 
only to be obſerv'd, that this Diſtinction includes 
that of Laws divine and humane, and alſo that 
of Laws natural and poſitive, or rather that theſe 
three Diſtinctions are in effe&t but one and the ſame; k 
for there are no natural and immutable Laws but I | 
thoſe that come from God, and humane Laws are . 
fitive and mutable, becauſe Man can enaQ, change I { 


XXXIII. and aboliſh them. | t 


Some perhaps may think that the divine Laws 
are not immutable, ſince God himſelf aboliſhed FF 
= man 
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many of thoſe which he gave to the Jews, becauſe 
they were not agreeable ro the ſtate of the Church 
under the new Law. But nevertheleſs, tis certain 
that theſe Laws were immutable with reſpect 
to Men, and that the Divine Laws which regulate 
out preſent ſtate, are no more ca able of any Change; 
Upon which Occaſion we mult obſerve, that the 
Dignity of the Name of the Divine Laws is reſer- 
ved to thoſe which concern the Duries of Religion, 
ſuch are the two primary Laws, the Decalogue, 
and all the Precepts in the ſacred Scripture about 
Faith and Manners. And as to the Detail of the 
immutable Laws of Equity, which, concern Mat- 
ters of Contracts, of Teſtimonies, of Preſcriptions 
and other Matters of the Civil Laws, although 
theſe Rules derive their Juſtice from the Divine 
| Law which is the ſource of them, yet they have 
only the Name of natural Laws or natural Right; 
becauſe God has engraven them on our Nature, and 
render'd them ſo inſeparable from Reaſon, that Rea- 
| fon is ſufficient to underſtand them, and even thoſe 
who are ignorant of the prime Precepts of the De- 
ſign of the Divine Law know theſe Rules, and uſe 
them as Laws. | 
After this firſt diſtinction of immutable and mu- XXXIVv. 
table Laws, we muſt ſer down a ſecond which com- The e 
prehends alſo all Laws under two other Ideas, _—_— 
whereof one is the Law of Religion, the other ſigion and 
the Law of Policy. And theſe two diſtinctions Lawsof Fo- 
muſt nor be confounded, as if all the Laws of Re. lie. 
ligion were immutable Laws, and all the Laws of 
Policy were only mutable Laws: For there are in 
Religion many mutable Laws, and in Policy many 
that are immutable. Thus there are in Religion 
ſome Laws which regulate the Ceremonies of ex- 
ternal Divine Worſhip, or ſome points of Ecclefi- 
altical Diſcipline, which are mutable Laws appoin- 
ted by the Authority of the Spiritual Powers; — 

N e FE there 
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there are in Policy immutable Laws; Such are theſe 
which command Obedience to Powers, which en. 
Joyn to give every one his due, to do no hurt to 
any Body: Such are theſe which command Can- 
dor, Sincerity and Faithfulneſs, and condemn De. 
ceit and Cheating; and an infinite number of par. 
ticular Rules thar depend upon theſe prime Laws. 
It is therefore a thing common both to Religion 
and Policy, that each of them make uſe of immura- 
ble and mutable Laws, and conſequently we muſt 
diſtinguiſh the Laws of Religion and Policy by other 
conſiderations. 

The Laws of Religion are thoſe which regulate 
the Conduct of a Man by the deſign of the two prime 
Laws, and by ſuch internal Diſpoſitions as incline 
him to all his Duty towards God, himſelf and his 
Neighbours, either in private Affairs or in what 

cConcerns the Publick: which Deſcription compre: 


all thoſe about the external Worſhip of God, and 
Eccleſiaſtical Diſcipline. | 

The Laws of Policy are thoſe which regulate 
the external order of Society among all Men, whe- 
ther they know or be ignorant of Religion, whether 
they obſerve its Laws or deſpiſe them. 
. XXXV. By theſe firſt Remarks about Laws of Religion 
— 5 and Policy we may perceive, that they have ſome 
| have ſome Rules that are common to them, and both the one 
Laws that and the other have their own peculiar Rules. 
are com- Thus the Laws which command ſubmiſſion to 
vos _ the natural Power of Parents, and to the Authort- 
them hath ty of Spiritual and Temporaql Powers, accord: 
irs own pe- ing to the extent of their Office; thoſe which en- 
cular f, join Sincerity and Faithfulneſs in Commerce 
. *- thoſe which forbid Murther, Theft, Uſury, De. 
theſe three ceit, and others of the like Nature, are Laws of 
lors. Religion, becauſe they are eſſential to the two pri. 


mary 


hends all the Rules of Faith and Manners, and alſo } 
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mary Laws; and they are alſo Laws of Policy, be- 
cauſe they are eſſential to the order of Society; 
and ſo they are common both to Religion and Po- 
licy: But the Laws which concern Faith and the 
inward Diſpoſitions of the Mind, and thoſe which 
regulate the Ceremonies of Divine Worſhip and 
the Eccleſiaſtical Diſcipline, are Laws peculiar to 
Religion; and the Laws which regulate the Forma- 
lities of Teſtaments, the time oſ Preſcriptions, the | 
value of publick Money, Cc. are Laws peculiar | 
to Policy. „ 0 | | 

But as to the Laws which are common to Reli- OT 
gion and Policy we muſt obſerve that in every common ws 
thing they have a different end one from the other: Religion 
For in Religion theſe Laws oblige us to an upright zud Policy 
Intention of Heart, which does not only fulfil the gent 2 
Letter of them in our external Actions, but alſo one from 
obſerves the Defign of them in our inward Thoughts the other. 
and Affections; and in Policy they require only 
an external compliance with rheir Commands, and 
attempting nothing againſt their Prohibitions- Thus 
altho Religion and Policy have one common Foun- 
dation which is the Divine Appointment, and the 
ſame common end which is to govern Men; yet 
they have different ways of compaſſing the ſame 
ion end: For Religion regulates the internal Affections 
'me and Diſpoſitions of Man, and ſo excites him to his 
one WW whole Duty; but the Office of Policy reaches no 

farcher than the external Actions without any De- 

to pendence on the internal. 


— 


ori- We muſt alſo farther obſerve this difference be- 2 
ord- W twcen the poſitive Laws of Religion and of Policy, rence be- 
en that the latter are commonly call'd human Laws, tween the 
ce; © becauſe they are Laws made by Men, and are foun- pon 
De. ted on human Reafon ; but altho che poſitive gn Re 
of Laus of Religion are alſo made by Men, yet they of Policy. 
pri- ate not call'd humane Laws, but Canons and Con- 


wy flitutions, or the Laws of the Church, becauſe 
| they 
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The Laws 


of temporal 


Policy. 
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The Laws 
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they are founded on the direction of the Divine 
Spirit which rules the Church. 

*Tis not neceſſarv here to enlarge farther on 
this diſtinction of Laws of Religion and Policy: 
It remains only that we conſider the general or- 
der of the Laws of Temporal Policy, that we 
may know wat rank the Civil Laws have among 
them. 

The Laws of Temporal Policy are of many ſorts 
according to the different parts of the Order of So. 
ciety which they regulate. 

Since all Mankind compoſe one univerſal Socie. 
ty, which is divided into different Nations who 
have their ſeparate Governments, and that theſe 
Nations have different Entercourſes among them: 
ſelves, it was neceſſary that chere ſhould be Laws 
to regulate the Order of theſe Enrercourſes, both 


for Princes among themſelves and for their Sub- 
jedts; and particularly the manner of receiving Am- 


baſſadors, of Negotiations, Treaties of Peace, and 
all the ways wherein Princes and their Subjects 


maintain Commerce and other Correſpondence | 
And even in time of War 


with their Neighbours. 
there are Laws which regulate the Methods of decla- 
ring War, which moderate Acts of Hoſtility, which 
maintain the uſe of Mediations, of Truces, of Suf: 
penſion of Arms, of Surrendring upon Terms, the 
ſecurity of Hoſtages, c. 

All rheſe things could not be regulated but by 
ſome Laws, and ſince the ſeveral Nations had not 
any Authority to impoſe them upon one ano- 


ther, there are two ſorts of Laws which ſerv'd for 


Rules between them. One ſort is, the Natural 
Laws of Humanity, Hoſpitality, Faithfulneis, and 
all others which depend upon theſe primary Laws, 
and which regulate the Methods wherein the Peo- 
ple of different Nations are to uſe them * 

them 


So — 


Order of Government, and are call'd State- Laws, 
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themſelves in time of Peace and War. The other 
ſort is, the Regulations which the Nations agree 
upon by Treaties, or by ſuch Uſages as they ſettle 
between themſelves, and murually obſerve. And 
the Infractions of theſe Laws, Treaties and Uſages, 
we reſtrain'd by open Wars, by Repriſals, and 
other ways ſuited to the Ruptures and Attempts. 
Such are the common Laws between Nations, 
which may be call'd, and which we commonly call 
the Law of Nations, altho' this Word is taken in 
another Senſe in the Roman Law, where it com- 
prehends under the Law of Nations, even Con- 
tracts, ſuch as Sales, Letting to Hire, Partnerſhip, 
Pledges, and other things, for this reaſon becauſe 
they are made uſe of in all Nations *. : | 
The Univerſal Policy of Society which regulates _ XL- 


| the Entercourſe between Nations by the Law of Rublick 
| Nations, governs each Nation by two ſorts of 


Laws. | 
The firſt is of thoſe which concern the publick 


which regulate the ways whereby Sovereign Prin- 
ces are intitled to the Government, either by Suc- 
ceſſion or Election; Thoſe which regulate the ſeve- 
ral Diſtinctions and Duties of publick Offices, for 
the Adminiſtration of Juſtice, for managing the 
Militia, the Treaſury, and theſe Offices which are 
call'd Municipal: Thoſe which concern the Rights 
of a Prince, his Demains, and his Revenues ; the 
Government of Cities, and all other publick Re- 
gulations. | 
The ſecond ſort is of thoſe that are calbd private wry; 
Right which comprehends the Laws that regulate Private 
between private Perſons all Agreements, Contracts Right, 


which re- 
„ — | | — — — — rag 6 Aﬀe 
Ny L. 5. ff. de juſt. & jur. 5. 2. in fine Iuſt. de Jur. nat, gent. een ork : 
N civ. | | 1 vate Per- 
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of all ſorts, Guardianſhip, Preſcriptions, Mortga- 
ges, Succeſſions, Teſtaments, Cc. 
XIII. Theſe are the Laws which regulate matters be- 
Fon . 75 tween private Perſons, and the Differences which 
Laws, may ariſe about them, which it ſeems moſt Men 
commonly underſtand by Civ Right. But this 
Idea would comprehend alfo under civil Right 
many matters of publick Right, of the Right of 
Nations, and even Eccleſiaſtical Right, fince there 
often happen Affairs and Differences between pri- 
vate Perſons in matters of publick Right; as for 
inſtance, in the Duties of Offices, in the Levying of 
| Taxes, and other ſuch-like matters: And it often 
happens alſo that private Men have Differences in 
matters belonging to the Right of Nations, by the 
Conſequences of Wars, by Repriſals, by Treaties 
of Peace; and even in Eccleſiaſtical Matters, as | 
about Benefices and other things. And in fine, the M} 1s 
Diſtribution of Juſtice to private Perſons includes I i 
the uſe of many Laws, which are general Regula- J 
A 
I 


% 


tions of the publick Order ; Such are rhoſe which 
ſettle the Penalties of Crimes, which regulate ju |} 
dicial Proceedings, the Duties of Judges, and their 
different Juriſdictions. Upon which account it is I fi 
difficult to frame a juſt Idea, which will clearly and FI © 
nicely diſtinguiſh the Civil Laws from publick I be 
| Right, and other kinds of Laws. 10 
XIIII. Tis this Mixture of all theſe ſorts of Laws, I . 
— which diverſifies the ways of them, and makes e 
a it difficult to reconcile the Senſe which is given I V 
the Laws in the Roman Law to theſe words C7vr/ Right, W 
which with that which now we give them; as it 5 1 
1 difficult alſo to reconcile the Idea's which we 
of Civil, now have commonly of natural Right, and the 
Law. Right of Nations, with thoſe which the DiſtinCt- 


ons found in the Roman Law give of them. 
Laws | © 


* 


n 


LAW S in General. 


— c 


— 


Laus are diſtinguiſh'd in the Roman Law into XIIV. 
The Diviſi- 
on of Laws 


4 et hx” CRETE OY | ns in the Ro- 
This latter is divided into three parts, whereof the man Law. 


Publick, which concern the ſtate of the Common- 
wealth, and private which eoncern Private Perſons n: 


fiſt is concerning Natural Right, the ſecond concern- 
ing the Right of Nations, and the third concerning 
Civil Right *. Natural Right is, That which is com- 
mon to Men and Beaſts v. The Right of Nations is 
extended to all rhe Laws which are common to all 
People, and under them are comprehended Con- 
tracts which all Nations make uſe of 9. And Civil 
Right is reftrain'd to the Laws which are peculiar 
to one People, which muſt exclude from Civil 
Right Contracts, and all other matters which are 
common to all People, and which were compriz'd 
under the Right of Nations . 


It plainly appears, that this Diſtinction, as it xlV. 
is explain d in the Roman Law, feems different 


from that which is us'd among us, who do not 
teckon in the number of Laws which are call'd the 


Laws of Nations, thoſe which regulate matters of cording to 
Agreement, and do not limit Natural Right to that 8 
Idea which is given of it in the Roman Law. But . 


ſince there is nothing more arbitrary than the ways 
of dividing and diſtinguiſhing ſuch things as may 
be look d upon with different Views, and the diffe- 
tent Diſtindtions may have their ſeveral Uſes, pro- 
vided we conceive no falſe Ideas of that which is 
eſſential to the Nature of things; 'tis not worth the 
while to inſiſt upon the Reflections on theſe different 
ways of diſtinguiſhing Laws, and it may ſuffice to 
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have made the Remarks which are moſt eſſential 
about their Nature and Properties, and to have gi⸗ 
ven theſe general Ideas, from vrhich every one may 
frame to himſelf ſuch Diſtinctions as ſhall appear 
to him moſt juſt and natural. And as to the Idea we 
ought to have of Civil Right, it may he ſufficient 
to obſerve, that we never limit the Senfe of theſe 
words to Laws peculiar to one City or People; and 
hkewiſe, that we never extend them to all the 
Laws, which regulate matters as to any Differences 
which may ariſe between private Perſons. Ag 
for inſtance, we diſtinguiſh the Civil Law from 
the Canon-law, and even from Cuſtoms and E- 
dias: And the Signification of theſe words 2 
pears to be fix'd to fuch Laws as are collett- 
ed together in the Roman Law, to diftinguiſh 
them from our other Laws: And alfo the bare 
Name of the Civil Laws is given to the Books of 
the Roman Law, and by this Name they are en- 
tiled, altho* theſe words in the ſame Books are 
reſtrain'd to another Senſe, as I have Juſt now fe- 
mark'd. Thus the Civil Right in this Senſe will 
comprehend many matters of publick Right, and 
even ſome Ecclefiaſtical matters which are found 
collected together in the Books of the Roman Law; 
and it will alſo comprehend every thing that is in 
theſe Books, that is not us d among us, and which 
are nevertheleſs to be ſtudied by thoſe that learn 
the Roman Law, upon the account of the Relati- 
on they may have to fuch matters as are in ule a- 
mong us. . 

It remains now only that we mention the laſt 
Diſtinction that is commonly made of Laws in- 
to Written Laus and Cuſtoms. Written Laws 
are fuch as are in Writing, and this Name 19 
particularly given to thoſe that are writen in the 
Roman Law. The Cuſtoms are Laws, which ori- 
ginally were not written, but were receiv'd either 
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by the conſent of a People, or by a kind of Agree- 
ment to obſerve them, or by an inſenſible Ulage : 
which authoriz'd them. | RR 

Before we finiſh this Subject of the Nature and XIVIIiIL 


Ces — - 8 


rent uſe of ſome Principles from what can be made o 
of others; which conſiſts in this, That many of theſe thoſe 

Principles are ſuch, that tis eaſie and neceſſary to which may 
t2duce them into fixed Rules, whereof the Applica- be m_ : 
tion is obyious, whereas there are others which thc other 


: | the other 
cannot be reduc'd into ſuch Rule. of thoſe 


Theſe Principles, for inſtance, That pofitive Laws which cans 
are ſuch things as Men are naturally jgnorars of, re 3 
but no Man can be ignorant of natural Laws, are d 
two Truths that may be explain'd by fixed Rules, 
the uſe whereof is obvious. One is, That poſitive 
Laws do not oblige, and are not in force until after 
they have been publiſſi'd; and the other is, That 
natural Laws are in force without Publication. 

Burt there are on Principles which cannot after 
the ſame manner bè reduc'd into fixed Rules, where- 
of 'tis eaſie to make Application. As for inſtance; 

That we muft conſider in all Queſtions, what are 
the Cauſes from whence the Difficulties ariſe ; That 
we mult diſcern the Rules from which the Deci- 
fron is to be made, and balance in each of them its 
proper ufe, the Bounds or Extent it ought to have. 
Theſe Principles cannot be redue'd into preciſe 
Rules, whereon Decifions may be grounded. And 
there are many other Principles of divers ſorts, 
whereof it is not eafte to make Rules, and fix the 


ule of them; as will appear by the bare reading 


of theſe Principles in the places where they have 
been related. Bur nevertheleſs they have their uſe 
by the different Views they give in the particular 

Application of all Rules. 
This Difference between the Principles from 
Which preciſe Rules may be drawn, and thoſe 
H 2 vvhich 
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which cannot be fix d after this manner, has obligd 
me to add here ſome Reflections upon ſome part 
of the Principles that have been laid down, that we 
may diſcover in them ſuch Truths, from which ma- 
ny neceſſary Rules may be drawn, for the better un- 
derſtanding of the Civil Laws, and making a juſt 
Application of them. And becauſe theſe Rules ate 
a conſiderable part of the Civil Law, and will be 
ſet down in the firſt Sect. of Chap. XIII. where they 
are to be ſeparated from theſe Reflexions, which 
difcover their Connexion with the Principles on 
which they depend, theſe Reflections ſhall be the 
Zubject of the following Chapter. > 
And as to what concerns the other kind of Prin. 
eiples, which cannot be reduc'd to Rules, it may 
ſuffice to obſerve in general, that the good uſe of 


theſe Truths muſt depend upon good Senſe and Judg. 


ment, and the various Views that can be given by 
Study, Experience, and the different Reflections 
upon the Facts, and the Circumſtances from whence 
the Diificv! ties arife whicl are to be decided. And 
in this uſe of Juagment, and the exact and diſtind 


Perception of all cheſe Views, confifts the moſt ef- 


ſentia! part of the Knowledge of Laws, which is 


nothing elſe but the Art of diſcerning Juſtice and 


Equity © 
Jus ars boni & aqui, I. 1. fr de juſt, & jur. 
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Reflections upon ſome Remarks in the 
preceding Chapter, wbich are the 
Foundation of divers Rules concerning 
the Uſe and Interpretation of Laws. 


-—- 


E have already ſeen, That Natural I. 
Laus are ſuch Truths as Nature Ne | 
and Reaſon teach Mankind, That ns. | 
hey have of themſelves, Juſtice wharis paſt 
SAT and Authority, which oblige us to and wat it 
obſerve them, and that no Perſon 7? comes 
: 2 tho chey be 
d by his Ignorance of theſe La vs: nat pu 
That on the contrary poſitive Laws are ſuch as find; and 
are naturally unknown to Men, and do nor oblige poſitive = 
until they are publiſh'd. From whence it fol- fs regs 
lows, that natural Laws regulate all that is „ 1 70 
paſt, and all that is to come. Buc poſitive Laws con: At er 
meddle not at all with what is paſt, which are re- ch*irpublic, 
gulated by the preceding Laws, and are of no fats 
force but only as to things future; and to give 
them this Force, they are written, they are pub- 
liſh'd, they are regiſtred, that no Perſon may pre- 
tend Ignorance of them. And becauſe it is not 
poſſible to make them known to each particular Per- 
ſon, *ris ſufficient to give them the Force of Laws, 
that there be a publick Ad vertiſement of them: 
for then they become publick Rules, which all the 
World ought to obſerve; and the Inconveniences 
which may happen to ſome particular Perſons for 
want of knowing them, does not balance their ge- 


neral Uſefulneſs. 
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— But altho poſitive Laws be of no force but as 
When new to things future, yet if what they ordain 
Laws _ Ding 2 * be found 
to thoſe | 
that ate now in uſe, they have ſuch a force as to what is 
old, they paſt, as their agreeableneſs and relation to natura 
mutually þi 

interpret 


II. We have ſhewn that poſicive Laws, whether they 
The Uſe- were eſtabliſhed by thoſe who had the authority 
Fulneſsof a of making Laws, or by ſome Liſage and Cuſtom, are 


Law 15 to . | 
6 2 * always founded upon ſome Uſefulneſs, either to 


ed ror. Prevent and remove Inconyeniences, or upon ſome 

WW withitand- other view of the publick Good: from whence it 

ing incon- follows, that altho' other Inconveniences happen 
WAFS from theſe Laws, than thoſe they have remov'd, 

and that ſometimes we do nat ſo much as know 
upon what motives this ſort of Laws were made, 
and what is their Uſefulneſs; yer it ought to be 
preſum'd, that the Law now in force is uſeful and 

Juſt, until it be abrogated by another Law, or abo- 

iſh'd by diſuſe. : 

_ w We have ſeen that Cuſtoms and Uſages are in 
W Cuſtoms ſtead of Laws; ard if they have the force of Laws, 
| and 42% from hence it follows 4 fortzori, that they may 

ore ſerve as Rules for the Interpretation of other 

iN Ws. 1 whe < 

= Laws, And there is no better Rule for explaining 

Laws that are obſcure or ambiguous, than the 

manner in which Cuſtom and Uſage interpret 

. „„ 5 


i} ae nn and Uſages is founded upon this reaſon. that it 
| 1 ought to be picſum'd chat wha: has been a long 
WM om: time obſerved is uſeful and juit; from whence it 
tfollows, if any Law or Cuſtom hath for a long 
10 time ceaſed to be in uſe, chat it ig * 


v. © We have ſhewn that the Authority of Cuſtoms 
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And as it had its Authority from long uſe, ſo the 


ſame Cauſe can take it away. For it ſhews that 

what has ceaſed to be obſerved, was no longer 

uſeful. 
From the ſame preſumption, That what has 


lows alſo. Thar if in ſome Provinces and Places F} 
| 2 : : : ſtoms of 
there want Rules in certain difficult Caſes as to neighbours | 


I 


VT. 


been a long time obſerved is uſeful and juſt, it fol- The Laus 


Cu- 


ſome matters there made uſe of, which are nor ing places 
particularly regulated as to this kind of difficulties, {<rve as 


and thar they be found regulated in other places 
where the {ame matters are allo in uſe, tis natural 
to follow the Example of theſe places, and chiefly 
that of the principal Cities. Thus we fee in the 


Roman Law, that the Provinces conform'd to what 


was the Uſage at Rome. | | 
We have ſhewn that Laws muſt be underſtood 


Examples 
and Rules, 


VII. 


and applied according to their defign and inten- We muſt 


tion: That in order to a right Judgment of the 
ſenſe of a Law, we mult conſider upon what mo- 


judge of 

the ſenſe 
GRIDS. | > and deſign 
tives it was made, what were the inconveniences ofa Law by 


it provided againſt, the uſefulneſs ariſing from its whole 


_ thence, its relation to ancient Laws, the changes Parpe 


it made in them, and make other Reflexions by 
which its ſenſe may be underſtood; from whence 


d. 


it follows in the firſt place, That for diſcovering - 


by all theſe views the Intention and Deſign of Laws, 
we muſt examine in them what they declare, what 
they ordain; and judge always of the ſenſe of a 
Law and its Deſign, by the whole Series and entire 
Tenor of all its parts, without curtailing any thing 
in it. | 

It follows alſo from the above: mentioned Re- 
marks about the deſign and motivg of a Law, That 


VIII. 
We muſt 
rather ad- 


here ro the 
ſenie of #- * 
Law, than 


if ſome terms or expreſſions of a Law, appear to to che 


have a ſenſe different from that which is other- 
wife evidently intended by the Tenor of the whole 
Law, ws muſt adhere to this true ſenſe, and re- 


H 4 __ 


words 


which ap- 


pear co be 17 
contrary to 


bs 
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JeQ that other which appears from ſome terms that 
are contrary to the Deſign. 
IX. It follows alſo from the ſame Remarks, That 


The want when the expreſſions of a Law are defective, we 
OL an < | 


— is muſt ſupply the want to fill up the ſenſe accord- 
to be ſup- ing to the deſign. 
plied by Ir is alſo a conſequence from the ſame Remark 
the deſign about the deſign of Laws, that ſome of them are 
of 8 to be interpreted in ſuch a manner, as gives them 
Laws All the extent they can have without prejudice to 
which are Juſtice and Equity; and that on the contrary there 
to be fa- gre others which ought to be reſtrain'd to a ſenſe 
_—_— more limited. Thus the Laws which concern in 
general any matter of natural Liberty, thoſe 
which permit all kinds of Agreement, and all 
thoſe which favour Equity, are to be interpreted with 
all the extent which can be given them, without 


prejudice to other Laws and good Manners. Up- 


Laws which derogate from this Liberty, which forbid 
which are what is not of it ſelf unlawful, Thoſe which de- 
dan. rogate from common Right, which make Ex- 
- þ ceptions, which grant Diſpenſations, and others 
of the like nature, are to be reſtrained ro the Ca- 
ſes they regulate, and to what is expreſly contain 
_ Een 1 
X11. _ To theſe different Interpretations which extend 
TheEquity ſome Laws and reſtrain others, we may refer the 
and Rigour Rules which concern the equitable mirigations that 


Law which muſt be taken on others. 

Bur I ſhall not ſtop here to give Examples of 
theſe different Interpretations, nor to explain the 
difference berween the Equity and Rigour of Law, 
and the uſage both of the one and the other. 
Theſe particulars ſhall be examined in their pro- 
per places. Only it mult be obfery'd, as to 55 
K * ee 


on which account the Cauſes which the Laws 4 
xl. thus favour, are call'd Favourable. But the Laws 


of Law. may be us'd on ſome occaſions, and the rigour of 
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fort of Cauſes which are commonly called Favou- 
cable, ſuch as thoſe of Widows, of Orphans, of 


t Churches, of Portions, of Teſtaments, and others 
- of the like nature, that this favour ought always 
. to be underſtood in ſuch a manner, that it may no 
wiſe prejudice the intereſt of third Perſons, and | 
C that the favour of theſe ſort of Cauſes ought not 


tz be extended beyond the bounds of Juſtice and 


Equity 5 ; 
Upon the ſame principle of a favourable inter- >. 
pretation of ſome Laws, and the ſtraitning the prerationo 
bounds of others, depends the Rule of the two the benefits 
different interpretations of the Will of Princes, in ot Princes, 
the Gifrs and Privileges they grant to ſome Per- 
ſons. For when theſe Gifts are ſuch that a full 
extent may be given them without prejudice to 
other Perſons, the interpretation is always made 
in favour of him whom the Prince is pleaſed to 
3 {| honour with this Benefit, and an extent is given 
do it ſuitable to what the Liberality natural to 
Princes requires. But if it be a Gift or Privilege 
- which cannot be interpreted after this manner with- 
cut doing prejudice to other Perſons, it muſt be re- 
ö ſtrained to that which might be granted without 
. doing them an Injury. = 
We have ſeen what are the foundations of the Di a : 
| h , 3 1Vers ei: 
Juſtice and Authority of Laws, and that they be- gs or u- 
ing Rules for the well- ordering of Society, ought ſes ofLaws, 
? to vary the effects of that Authority, according to viz. To or- 
: | the different means that are neceſſary for ſettling din, Per, 
f mi 


29 — 2 LDP 
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5 : fi 
and maintaining this good Order. From whence 5 


it comes to paſs, that many Laws ordain, ſome 
forbid, thar others permit, and all puniſh and re- 
| ſtrain thoſe who violate their ſeveral Orders; 
whether it be that they do not perform what the 
| Laws preſcribe, or that they undertake whar they 

forbid, or that they exceed the bounds of what 
| they permit. And according to the ſeveral Ways 


” s. 
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of violating their Directions and Deſign, they 
deprive thoſe of their Effects who fail in that which 
they ordain; they puniſh thoſe who do what they 
, forbid, or do not what they command; they annul 
what is done contrary to the Order they preſcribe, 
they repair the Damages that follow upon violations; 
they take Vengeance for every thing contrary to 
their Preſcriprions; and laſtly, they maintain their 


2 der. 
XV. 


de. It follows alſo from the ſame Remark about the 


reſtrainnor Juſtice and Authority of Laws, that they reſtrain 
only what not only what is directly contrary to their expreſs 
is direfly Orders, but alſo what indireQly contravenes their 
* Intention: And whether it appear that one hath 
ders. butal- 3&ted contrary both to the Deſign and Letter of 


ſo whatin- the Law, or that he has only violated the Deſign, | 


direlyop- while he appear d to keep to the Letter of the Law, 
8 he is certainly liable to the Puniſhment of it. 


XVI. Since the Laws are the Rules of the univerſal Y' 


Laws are Order of Society, from hence it follows, that no 


made for Law is made to ſerve only for one fingle Perſon, or } 
what com- for one Caſe, or one particular fact; but they pro- 


monly hap- 4 ; f 
I vide in general for every thing that may happen, 


nor for one and their Directions reſpe& all Perſons, and all 
ſingle Caſe, Caſes to which they can extend. Upon which ac- 
| count the Wills of Princes which are limited to 
ſome particular Perſons and ſome fingle Facts, as 
a Pardon, a Gifr, an Exemption, and other ſuch- 
like, are Graces, Conceſſions, Privileges, but not 
Laws. And altho' particular Caſes be often the oc- 
caſion of new Laws, yet they do not even regulate 
theſe Caſes which were the Occaſions of them, and 
which were regulated after a different manner by the 
preceding Laws; but they provide only for the fu- 
ture regulation of all Caſes like that which gave the 
Occaſion. Thus the EdiQ about Mothers, and That 
about ſecond Marriages have provided * the 

ncon? 


- 


_ by all the ways necęſſary to preſerve 
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Inconveniences to come; and the preceding Caſes 
have been regulated according to the Direction of 
the Laws that were formerly in Force. 
Laſtly, it is another Conſequence from the pre- xvn. 
celing Remark, that ſince the Laws are general Theextent 
Rules they cannot regulate ſuturities, ſo as to pro- of Laus ac- 
vide expreſsly againſt all Events which are infinite, — | 
and to reach all poſſible Caſes ; but it is the Pru- — 5 
dence and Duty of the Lawegiver to foreſee the E- 


I rents that are moſt natural and moſt common, and 


to frame his Rules in ſuch a manner, that without 
entring into the detail of particular Caſes, they 
may be common to all, making a Difference where 
ay Caſe merits either Exceptions or particular Or- 
ders, And after this it is the Duty of the Judges 
to apply the Laws not only to what is expreſly de- 
termin'd by them, but to all Caſes which will ad- 
mit a juſt application of them, and are comprehen- 


IJ dd either in the expreſs words of the Law, or in 


the conſequences that may be drawn from it. 
We have ſeen that all the Laws are deriv'd from XII. 
the two farſt as their Source, That many depend upon There are 


Fl cthers as being deductions from them, and that all general 


: . Rules com 
of them regulate either in general or in particular mon to all 


the different parts of the Order of Society, and all matters, o- 
lorts of matters: From whence ir follows, that all chers com- 
Laws are more or leſs general proportionably as mon to ma- 
they come nearer unto, or are farther remov'd in JJ Oe 

5 | and others 
their deſcent from the two firſt. Thus ſome are com- peculiar tg 
mon to all forts of Matters, as thoſe which enjoin one. 
dincerity and forbid Deceit and Fraud, and other 15 
luch-like. Others are common to many Matters |, Trans, 
but not to all; as for inſtance, this Rule, That A- 8 
gicements are in ſtead of a Law to them who make Accommo- 
them, is common ro Sales, Exchanges, Letting to dation of 
lite, + Tranſactions, and all other kinds of rr ng 
Agreements; but has no relation to the matter of fee 
Chand 4 3 1] py the Par- 
N vardianſhip or Preſcriptions. Thus _ 5 — of ties con · 

5 2 1 reſciſſion cer d. 
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Reſciſhon for the loſs of more than one half » 
the juſt price, takes place in the Alienation of an 
Inheritance made by a Sale, but not in an Alienz- 

tion made by a Tranſaction. 
From this Remark it follows, That in the ſtudy 
Thelmpor- and application of the Laws, it is a matter of im. the 9 
rance ot di- portance, to know and diſtinguiſh rhe Rules that a Ho! 
Ainguiſh- are common to all matters indifferently, Thoſe vices: 
þ 5p na which extend to many matters but not to all, I vices 
of Laws, and Thoſe which are peculiar only to one, that I pay d 
ſo we may not extend, as many do, a Rule to a 
culiar to one matter to another, in which ir cond 
is of no uſe, or would be falſe. Thus, for in- ſuch: 
ſtance, this Rule is found in the Roman Law, I that 
That in ambiguous expreſſions we muſt chiefly con- ther 
fider the Intention of him that ſpeaks . This have 
indefinite Rule being found under a Title of di- amb 
vers Rules about all matters, without any direQi. © terp! 
on to which it is peculiar, appears to be general tion 
and common to all: And if it be apply'd to all derſ 
indifferently, we muſt conclude, That in Con- vice 
tracts as well as Teſtaments, an ambiguous expreſ: of 
fion muſt be interpreted by the Intention of him © ma: 
whoſe Will it was to declare. And yet this ap- V 
plication, which will always be juſt in Teſtaments®, I and 
will often be found falſe in ContraQts : For in I no | 
Teſtaments one only ſpeaks, and his Will is to ny 
ſerve for a Law; but in Contracts the Intention Rul 
both of the one and the other is the common Law. Rul 
Thus the Intention of one ought to anſwer to that I feet 
of the other, and they muſt underſtand one ano- I to 1 
ther, and agree together. And according to this I wh 
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In ambiguis orationibus maxime ſententia ſpectanda eſt ejus 1 
qui eas protuliſſet, I. 96. ff. de Reg. Fur. 
vis remarkable that this Law is taken out of a Treatiſe by 


of Mecians upon Fidei-commiſſa, or Truſts, 
Principle | mc 


<< Of LAWS a General. © "109. 


— — 


krinciple it often happens, that an ambiguous 
Clauſe is not to be interpreted by the Intention of 
him who expreſſes it, but rather by the reaſonable 
Intention of the other. Thus in a Sale, if the 
Seller makes uſe of an ambiguous expreſſion about 


the qualities of the thing ſold; as if he that ſells 


z Houſe ſhould fay, That he ſells it with its Ser- 


vices, without diſtinguiſhing, whether they be Ser- 


vices that the Houle is to pay, or which are to be 
pay'd to it; and then the Houſe is found ſubje& 
to a ſecret Service, as to a right of Paſſage, to a 
condition of not being rais'd higher, or any other 


ſuch-like ; which is ſo great an Inconvenience, 


that the Purchaſer, if he had known ir, would ei- 
ther not have purchaſed the Houſe at all, or not 
have purchaſed it except at a lower price; this 
ambiguous expreſſion of the Seller is not to be in- 


„ terpreted by his own Intention, but by the Inten- 


tion of the Purchaſer, who was not bound to un- 
derſtand that the Houſe was ſubject to ſuch a Ser- 
vice : And this Seller ſhall be oblig'd to the effects 
of his Warranty according to the Rules in that 
matter. ZES 

We have ſhewn that ſome Laws are ſo general, 
and fo well ſecur'd throughout, that they admit of 


Rule it follows, That we mult not apply general 
Rules indifferently to all Caſes which their words 
ſeem to comprehend, tor fear leſt we extend them 
to ſuch Caſes as are excepred from them: Upon 
which accountthe knowledge of Exceptions is ne- 
cellary. 


'Tis a Remark of great Importance, That there uo ſorts 
are two ſorts of Exceptions; thoſe which are made of Excep- 


by poſitive Laws, and thoſe which are made by tions natu- 
= and po- 
mong the Romans, which excepied Military Te. Examples. 


ſtaments 


natural Laws. Thus there was a poſitive Law a- 


p + 
The diſ- 
R | cernment 
no Exception; and on the contrary, there are ma- of Excep- 


ny Laws which have Exceptions. And from this tions. 


* 


XXI. 
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of 
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ſtaments from the general Rules about the Fox. 
malities of a Teftament ; and *ris alſo a poſitive 
Rule in uſe among the French, that Reſciffions for 
the loſs of more than half of the juſt price, does 
not take place in Sales made by a Decree. Thus 
it is a natural Law, That no Agreements can be 
made which are contrary to the Laws and good 
manners; and this Law is an Exception to a ge- 
neral Rule, That any one may make all forts of 
Agreements: And another natural Law excepts 
from the Rule of the Reſtitution of Minors, ſuck 
Obligations as were entered into upon a reaſonable 


Conſideration. 


XXII. 
Advice a- 
bout the 
uſe of 
Rules. 


a 


which are made by poſitive Laws, are to be dif. 
covered by bare reading and by memory, and fo 


they require only ſtudy to know them. But the 


diſcernment of the Exceptions which are made by 
the natural Law, do not always depend upon bare 
reading, but they require reafoning. For there are 


natural Exceptions which are not written in Laws; 


and even thoſe which are written, are not always 
joyn'd to the Rules which they reſtrain. The 
knowledge therefore of Exceptions, which is ſo 
neceflary, does equally require both ſtudy in ge- 
neral, and in particular great attention to the De: 
Hen of the Laws to which they muſt be apply'd, 
leſt we ſtraiten the Exceptions by giving too great 
an extent to the general Rules. 5 
We may add as the laſt Remark, what is a con- 
ſequence from all the reſt, That all the different 
Conſiderations which are fo neceſſary for the ap- 
lication of Laws, require the knowledge of thei? 
rinciples, and the deductions from them, and ſo 


are directed by the guidance of a good Judgment, 


together with ſtudy and experience. For without 
this Foundation there is Danger, left we make falſe 
Applications of the Laws, either by _— ing 

| | IREM 


We may eafily perceive that the Exceptions | 
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em to other Matters than what they relate to, or 
. by not diſcerning the bounds which Exceptions ſet 
e them, or by giving too great an extent to Equi- 
ty againſt the rigor of Law, or to this rigor againſt 
ev 2 1 | 
„ Equity; or for the want of other Confiderations 
which are to regulate the uſe of Laws. 
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0 of the Rules of Law in General. 


gg HE Rules which will be explain d de Mat 
under this Title, concern in general Tice, 
the Nature, Uſe, and Interpreta- 
tion of Laws: And ſince theſe 
& Rules are common to all Matters, 
| SSD and are very frequently made uſe of, 
we muſt not content our ſelves with the bare rea- 
diag of them once, bur ir will be uſeful to read 
them over again from time to time, and to have re- 


courſe to them upon. Occafion. 


{ , p | 
Of divers ſorts of Rules, and their Nature: 
Of che J. 


By the words Laws and Rules, we commonly . 
underſtand, that which is juſt, which is ordain d, the words 
which is regulated. And it tnuſt be obſerv'd, That Laws and 
ſince the Laws ought to be written, that ſo the Rules give 
Writing may fix the Senſe of the Law, and deter- 
mine the Mind to a true Idea of the matter regu- 
lated by it, and that every one is not at Liberty to 
ſtame the Law as he would underſtand it; we may 

| diſtinguiſh 
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A * mands of Juſtice in divers Caſes, and each Rule FF juſt 


diſtinguiſh two Ideas which are given by the words 
Law and Rule, one is the Idea of that which is 
conceiv d to be juſt, altho' we make no reflexion 
upon the words of the Law; the other is the Idea 
of the words of the Law; and according to this 
ſecond Idea, a Rule or a Law, is call'd a Declare. 
tion of the Lato. giver. | 

We ſhall indifterently make uſe of the word Laws 
and the word Ru/es, in either of theſe two Senſes, 
in this Book, as Occaſion requires : For there are 


many Laws written, vs. Such as are poſitive Laws, de 
and there are many natural Rules of Equity which — 
are not written. Fl 


"Tis not neceſſary, after all has been ſaid of Laws WY 5, 
and Rules in the Treatiſe of Laws, to define a-new fu 
under this Title, what is a Law? and what is a Rule? 

But it will be {ſufficient here to give an Idea of the 1 % 
Rules of Law in that Senſe, which fignifies writ - 


& 
ten Rules, becauſe all the Science and Study of ö 
Laws conſiſts in the Knowledge of the Laws that I. 
are wrirten. 1 
1 bin 


Rules are ſhort and plain Declarations of the de. 


has its own peculiar uſe with reſpect to thoſe for 10 
whom it was appointed. Thus, for Inſtance, ma- 


ny Accidents happen, whereby the Buyer is depriv'd 5 
of what he bought, or is troubled by thoſe who fer 


pretend to be Owners of it, or to have ſome other lig 
right to it: And it is a piece of Juſtice common 
to all theſe kind of Accidents, that the Buyer ſhould 


be ſecur'd againſt Evictions and all other Troubles, * 
which is compriz'd in this ſhort Rule, that every 0 
Seller ought to warrant what he ſells“. 1 

Regula eſt, que rem que eſt breviter enarrat, I. 1. ff. de reg. inte 
jur. Ex jure quod eſt regula fiat. Per regulam igitur brevis refum per 
narrat io traditur. d. I. Rei appellatione & Cauſæ & jura continen- Cr 


Fur. I. 23» ff. de verb. ſig . II Th 
. crc 
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There are two ſorts of Laws, one is thoſe which 


L 


are of natural Right and Equity; the other are po- Two ſorts 


3 f a f Rules 
fitive, which are otherwiſe call'd Human and Mu- Naturalaud 


table, becauſe they are made by Men b. Thus it Poſitive. - 


is a Rule of natural Righr, thar the Grant may be 
revok'd for rhe Ingratirude of the Grantee; and 
it is a poſitive Rule, that Grants made in one's Life- 
time oughr to be regiſtred. 


omnes populi qui legibus x moribus reguntur, part im ſuo proprio, 
im communi omnium hominum jure utuntur. Nam quod quiſque 
dopulus ipſe ibi proprium jus conſtituit, id ipſius proprium Civitatis 
eft. l. 9. ff. de afl & Jur. Quod vero naturalis ratio inter onmes 
bomines conſtituit, id apud omnes homines peraque cuſtoditur. d. I. g. 
2 pluribus modis dicitur; uno modo cum id, quod ſemper æquum ac 
um eſt, jus dicitur, ut jus naturale: Altero modo, quod omnibus 
aut plaribus in quaque Civitate utile eſt, ut eſt jus Civile, nec minus jua 
rele appellatur in civitate noſtra, jus honorarium, 1, 11. ff. de Juſt. 


& Jur. See Chap. 11. of the Treatiſe of Laws. 
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The Rules of natural Right are thoſe which God tt. _ 
himfelf hath appointed, and which Men are taught Via 


juſt, and are the ſame always and every-where and 
whether they be written or not, no human Autho- 
rity can aboliſh them, or change any thing in them. 
Thus the Law which obliges the Depoſitary to pre- 
ſerve and reſtore the Depo/itum, That which obs 
liges a Man to take care of a thing thar's borrow'd, 
and others of the like nature are natural and immu - 
table Laws, which are every- where obſerv'd ©, 


© Naturalia jura que apud omnes gentes peraque obſervantur, diujs 
na quadam providentia conſtituta , ſemper firma ac immutabilia 


permanent §. 1 I. Inſt, de jur. nat · gent. &. civ. Quod naturalis ratio 


inter omnes homines conſtituit. I. 9. ff. de Inſt. & jur. Id quod ſem- 
per æ qumm- ac bonum ef, jus dicitur ut jus naturale. 1. 11. cod. 
chili ratio naturalia jura corrumpere nm poteſt. l. 8. ff. de cap. min. 


5 IV. Poſitive 
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divifion of 


Pofitive Rules are all thoſe of human Appoint. 
ment, and which, without prejudice to natural Equi- 
ty, may beeſtablifh'd either one way or another quite 
different. Thus for Inſtance, the uſe of Fiefs may be 
appointed or not appointed. Thus Preſcriptions 
may be fixed to a longer or ſhorter time, and the 
Witneſſes of a Will to a greater or leſſer number. 
And this diverſity which is not determin'd by Na- 
ture, makes the Authority of theſe Laws depend 
upon the Freewill and Pleaſure of the Legiſlator, 
who makes them, and conſequently renders them 
liable to changes“. 1 | 


4 EA vero que ipſa ſibi queque civitas conſtituit ſæpe mutari folent, 


& IF. Inſt de jur « hat, gent. & civ. 
V. 


| for Law whether natural or poſitive are of | 


three ſorts. Some are general, which agree to all 
matters; others are common to many matters, but 
not to all; and many are peculiar to one matter, 
and have no relation to others. Theſe Rules, for 
Inftance, of natural Equity, That we muſt do no In- 
Jury to any Man, that we mult render to eyery one 
what is his due, are general, and extend to all ſorts 
of matters. This Rule, Thar Agreements are in ſtead 
of Laws, is common to many matters, for it agrees 
to all kinds of Contracts, Agreements and Pats; 
but it agrees not to Wills nor many other matters. 
And the Rule of the Reſciſhon of Sales, upon the 
account of being wrong'd more than half the juſt 
price, is a Rule peculiar to a Contract of Sale. 
hus in the uſe and application of Rules we mult 
diſcern in each both its bounds and extent ©. 


B The example of general Rules, Furis precepta ſunt hac, by 
eſte vivere, alterum non lædere, ſuum cuiqut tribuere. I. 1. S. J. l 


\ 


—ͤ— 
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de jult. & jur. S. 3. inſt. eod. The example of Rules common 
to many matters, Contractus legem ex conventione accipiunt. I. 1. S. 


6. ff. depoſ. As to particular Rules each Title has its own. Sce 
|; 2. Cod. de reſciſ. yend: | 


VI, 
All Rules ceaſe to have any effect, not only when. VI. 


they are applyed beyond their bounds, and to ſuch 2 _ 
matters as they have no relation unto, but alſo gs 
. when in their proper matters they are wrefted to a 

1 falſe or vicious Application contrary to their De- 

fign. Thus the Rule about Reſciſſion of Sales, up- 

non the account of being wrong d of more than half 

the juſt price, would be ill applyed to an Accom- 
modation for putting an end to a Suit. 


" f Simul cum in aliquo vitiata ef [Regula\ perdit officiur ſuum 
. 4. in f. ff. de reg. jur. 
VII. 5 

1 Exceptions are Rules which limit the extent of d. 
ll JF other Rules, and order matters otherwiſe by parti- aps, 
ut cular confiderarions, which render either juſt or un- e Rules 
7, ¶ jut, that which the Rule underſtood without excepti- 

ron would have render'd on the contrary either unjuſt 

or juſt. Thus, for Inſtance, the general Rule that 

0 all ſorts of Agreements may be made, is limited by 


4 the Rule, which forbids thoſe Agreements that 
ae contrary to Equity and good Manners. Thus 
the Rule which forbids to alienate things ſacred, is 
limited by the Rule, which permits to {ell them for 
de Lertain neceſſary Cauſes when the Forms of doing 
tt id are duly obſerv'd ©. 


le, n Quid tam congruum fidei humans quam ea qua inter eos placue- 
uſt unt ſervare. I. 1. ff. de pact. Omnia quæ contra bonos more: 
vel in pactum in ſtipulationem deducuntur, nullius moment! ſunt, 
I. 4. c. de mut. ſtip. 1. 7. S. 7. ff. de pact. I. 6. c. eod. Sanc i mus 


* nemini licere, ſanctiſſima atque arcana vaſa, & veſtes cateragque 
| f, donaria, qu8 ad d ivinam Religionem NCC eflaria / 1 — vel ad ven- 
b | 12 dit one m 
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ditionem, vel hypothecam & pignus trahere——excepta cauſa capt. 
witatis & ſamis, l. 21. C. de ſacroſanct. Eccl. See l. 14. & Auth. 
hoc jus eod. 


VIII. 

vIIl. Exceptions which are in ſtead of Rules are of two 
Two forts ſorts, ſome belong to the natural, and ſome to the 
of Except poſitive Law, as appears by the Examples in the 

preceding Article, and by all other Exceptions, e- 


ery one of which belongs to one or other of theſe | 


two kinds b. 


h This is a Conſequence fromthe preceding Article, and from 
the ſecond of this Section. . 


IX. 


All Rules ought either to be known, or at leaſt 

The Laws fo exposd to the publick view of the World, that 
oughit to be no Perſon can act contrary to it with Impunity un- 
known. der pretence of Ignorance. Thus the natural Rules 
being immutable Truths, whoſe Knowledge is eſ- 

ſenrial ro Reaſon, a Man can no more ſay he is ig- 

norant of them, than that he wants Reaſon which 


clearly diſcovers them. Bur poſitive Laws are of 


no Force, until the Legiflator has uſed the common 
and ſufficient ways of publication; after they are 
publiſh'd, they are then look'd upon as known to 
all the World, and they oblige as well thoſe who 
pretend to be ignorant, as thoſe who know them.. 


Leges ſacrat iſſimæ que conſtringunt hominum vitas, intelligi ab 
omnibus detent, ut univer ſi, præſcripto earum manifeſtius cognito, vel 
inhibita declinent, vel permiſſa ſectentur. I. 9. Cod. de leg. 

Conjtitutiones principum, nec ignorare quempiam, nec diſſimu- 

lare permitimus, 1. 12. Cod. de jur. & fact. ign. " Omnes 

| vero populi legibus tam a nobis promutgatis quam compoſitis reguntur 

X. F. x. in fin. in prozm. Inſt. Nec in ea re ruſticitati venia prebea- 

Two forts fur, cum naturali ratione honor hujuſmodi perſonis debeatur. l. 2. G 
of poſitive ge in jus voc. 


Laws, writ- X 
ren Laws : 25 { 
and Cu- Poſitive Laws are of two forts; one for 


ſtoms. | | 15 


Went 
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i. is that which was originally made, written, 
ch. Y 2nd publiſh'd by thoſe in Authority, ſuch as are 
the Edicts of Kings in France; the other ſort, is 
that whoſe Original and firſt Eſtabliſhment, do not 
at all appear, but they have been receiv'd with an 
he univerſal approbation by an immemorial Cuſtom 
Ns among the People, and theſe are the Laws or Rules 
which are calFd Cuſtoms ?. 85 


| Conſtat autem jus noſtrum quo utimur aut ſcripto aut fine ſcripts, 
ut apud Grecos, F vouay ot Þ tyſexpu, ol 5 aſeapu, i. e. Le- 
um ſunt ſcriptæ aliz, aliæ non ſcriptæ. Scriptum autem jus eſt 
mM ex, plebiſcitum, Senatuſconſultum, principum placita, Magiſtra- | 
tuum Edit a, Reſponſa prudentum. S. 3. Inſt. de jur. nat. gent. Civ. | 
Sine ſcripto jus venit quod uſus approbavit : nam diuturni mores 
conſenſu utentium comprobati legem imitantur, S. 9. cod. 


at XI. 15 
n Cuſtoms derive their Authority from the univer- XI. 
es F Mal Conſent of People who have receiv'd them, The Foun- 


. when the People had Authority as in Common- dation of 
wealths; but in States Subject ro a Sovereign Prince, ie Auto 
I ealths; but in States Subject ro a Sovereign TTINCE, 11. of Cu, 


h - Cuſtoms have npt the force of Laws but by his Au- goms, 
of thority. Thus in France the Kings have fix d, re- 


In duc'd into Writing, and confirm'd for Laws all 
re Cuſtoms, and ſo have preſerv'd to the Provinces, * 
to the Laws they had either by the ancient Conſent of 
10 the People who dwelt in them, or by the Autho- 
| rity of the Princes who govern'd them v. 
ab WI cuſtodiri oportet quod moribus d conſuetudine inductum eſt 1.32, | 
vel ff. de legib. Inveterata conſuetudo pro leg: non immerito cuſtoditur, 
Nam cum ipſe leges, nulla alia ex cauſa nos teneant, quam quod ju- 
Ys dicio populi receptæ ſunt ; merito ( ea que ſine ullo ſeripto populus 
es probavit tenebunt omnes. Nam quid intereſt ſuffragio pypulus volun- 
ur tatem ſuum declaret, an rebus ipſis (os fattis, d. 1,32, S. I. ff. de leg, 
a- Tam conditor quam interpres legum ſolus imperator juſte exiſt imabi- 
G tur; nihil hac lege derogante veteris juris conditoribus, qui gy ex hoe 
majeſtas Imperial permiſit, l. ult. in fin, cod, de leg. & conſt. princ, 


Communis Reipublice ſponſio, I. 1 & 1. 2. ff, de legib. 
rt Altho' theſe laſt Words are ſpoken of Laws, and not of Cuſtoms, 
15 jet they agree to Cuſtoms as much, or rather more chan to * 
| l 3 eo 
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See the Edict of Charles che VIIth. in 1453. Art. 125. and of 
Lewis the XII. in 1510. Art. 49. for reducing Cuſtoms. 


XII. 


XII. Natural Laws, whoſe Juſtice and Authority is 
Natural always the ſame, do equally regulate all that 


Laws regu- is paſt and all that is to come, which is left unde- 
late what 15 Cided v. 5 5 | 

paſt and 
what is to 


nSed naturalia jura que apud omnes gentes peraque obſervantur, di- 

Some ; n l 8 

dome. vina quadam providentia conſtituta, ſemper fir ma atque immut abilia 
permanent , S. 11. Inſt. de jur. nat. gent. & civ. 1d quod ſemper 
æquum ac bonum eſt, I. 11. ff. de juſt. & jur. | 


XIII. 


XIII. Altho” the Juſtice of poſitive Laws be founded 
Poſitive gn their uſefulneſs to the publick, and the Equity of 
Ie dul, thoſe Morives which gave Occafion to them; yet 
What is ro they have their Authority only {rom the Laweiver, 
come. © who determines what they ordain, and they are of 
= no force until after they have been publith'd to make 

them known; and theſe Laws regulate only what 
is * but meddle not with any thing that is 
Palt“. LE. - 


® Leges Conſljtutiones futuris certum eſt dare formam negotiis, 


* 


non ad facfa præterita revocari, I. 7. C. de legib. 


XIV. 

XIV. The Cauſes which are depending and undeter- 
The effect min'd when new Laws are made, are to be deci- 
1 ded by former Laws, unleſs for ſome eſpecial Rea- 
reſpe& ro ſons it be expreſsly provided in the new Laws, That 
what is they ſhall extend to what is paſt, or they be ſuch 
palt. 2s would have ſerv'd to regulate what is paſt with- 
out this exprefs proviſo; As when theſe. Laws do 
only revive an old Law, or a Rule of natural Equi- 
ty which had been diſus'd becauſe of fome abuſe 
of ir; or when they determine en een Tot 
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p which there is neither any Law nor Cuſt6m.” Thus, 

| tor inſtance, when the King ordain'd that the price 
of Offices ſhould be diſtributed after thę manner 
of Mortgages, this Law ſerv'd as a Rule to All the 


= Suits, thar were then depending in thoſe Provinces - | | 
which had no contrary Cuſtom for their Rule . | | 
| P Leges & conſtitutiones futuris certum eſt dare formam negotlis . 
non ad facta preterita revocari ; niſi naminatim & de preterito | 
. tempore, ad huc pendentibus negotiis cautum fit, 1.7. C. de legib. | f 
A & conſt. princ. 1, 7. c. de nat. liber. Sancimus ne mini licere ſacrra. Wl |. 
w tiſſima atque arcana vaſa, vel veſtes, cæteraque donaria, que aa n WM 
of divinam Religionem neceſſaria ſunt , cum etiam veteres leges, 2 | 
que juris divini ſunt, humanis nexibus non illigari ſanxerint, vel oůal!h i 
venditionem, vel hypothecam, vel pignus trabere, ſed ab his qui hae il 
ſuſcipere auſi fuerint, modis omnibus vindicari. Hoc obtinente non | 
ſolum in futuris negotiis, ſed etiam in judiciis pendentibus, J. 21. C. | 
d de ſacroſanct. Eccleſ. I. 23. in f. eodem. 4 | 
F Nuicunque ad miniſtrationem in hac florent iſſima urbe gerunt, emere | 
p quidem mobiles res vel immobiles, wel doinos extruere, non aliter 
t . , & - Ae - 2 
f | poſſunt, niſi ſpecialem naſtri Numinis, hoc eis permittentem divinam 
„ NH reſcriptionem meruerint. — Que etiam ad preterita negot ia * 
f ſancimus. Niſi tranſactionibus vel judicationjbus. ſopita ſunt. I. un. 
e C. de contr. jud. Quoniam inter alias captiones, e 
r pignorum legis, creſcit aſperitas.— Si quis igitur tali contractu laborat, 
s | hac ſanct ione reſpiret. Que cum præteritis præſentia quoque repellit 
| C futura prohibet, l. ult. C. de pact. pign. & de lege com. in, pr, | 
4 n _ a - ; 5 92 — 0 
Since new Laws regulate what is to come, they  xy,-- 
can alſo, as occaſion requires, change the effects Another 
that otherwiſe would have follow'd from former — ; 
* Laws; provided always that no prejudice be done Wes lee 
1 to the Right of any Perſon. Thus, for inſtance, before ſpect to 


I- che Edict of Orleans, Subſtitutions. might be made to wharis, 
it | many; Degrees withourany Bounds: but that Edict rat, 


In limited Subſtitutions for the future to two Degrees, 
1- beſides che firſt appointed Heir. But becauſe this 
0 Edict did not null for the future the Subſtitutions 
i that were already made, the Edict of Moulins re- 
e duc d all the Subſtitutions to the fourth Degree, be- 
t ies the firſt Appointment of an Heir, that had been 


14 made 


„*— 


ä 


made before the Edict of Orleans; and at the ſame 
time excepted the Subſtitutions to which a Right 
was already acquir'd, altho' they were beyond the 


fourth Degree?. 


" Futurjs certum eſt dare formam negotiis, I. 7. C. de legib. See 
che Edict of Orleans, Art. 34. and that of Moulins, Art. 57. 


XVI. 


XVI. Poſitive Laws begin to be in Force for the future 
Of the either from the time of their Publication, or only 

time when ";. 4h on 
new Laws After a certain ſpace of Time which is appointed 
begin to be in them. Thus ſome Laws which make great 
in force. changes, the ſudden Execution whereof would be 
inconvenient, as the Prohibition of ſome Commerce, 
the Increaſe or Diminution of the value of Money, 
and other ſuch:- like, leave matters for ſome time in 
the ſame ſtate they were, and appoint the time 
when they ſhall begin to be obſerv ds. 


This 1s a conſequence from the preceding Rules, and 3 
natural effect of the Authority and Prudence of the Legi- 
aer, N | | N 


2 "INNS -. 
XVIII. Poſitive Laws, whether they be enacted by a Le- 
1 giſlator, or acquire the Force of Laws by Cuſtom, 
9 — may be aboliſh'd or chang'd two ways, either by an 
ak expreſs Law which abrogates them, or makes ſome 
1151 notable change in them, or by à long diſuſe which 
changes or aboliſhes them. 35 N 


i Mutari ſolent tacito conſenſu populi, vel alia poſtea lege lata, 
S. 17. Inſt. de jur. nat. gent. & civ. Rectiſſime etiam illud re- 
ceptum eſt, ut leges non ſolum ſuffragio legiſlatoris, ſed etiam ta- 
— copfenſ adi per deſuetudinem abrogentur, 1. 32. in f. ff. de 
legib. 15 . | h 


= 1 
eber The Uſe and Authority of all Laws, whether 
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natural or poſitive, conſiſts in commanding, for- 


. bidding, permitting and puniſhing*. 
58 Legis virtus hac eſt, imperare, vetare, permittere, punire, I. 7. 
F. de legib. | | | 
—] : ä | 
The Laws reſtrain and puniſh not only what is XIX. 
plainly contrary-to the ſenſe of their words, but al- TRIO 
ſo every thing, tho' it be not contrary to the words, _ 5h 
) . 7 f . . Me 
5 which does either directly or indirectly oppoſe their done frau- 
| Defign, and which is done fraudulently on purpoſe dulently ta 
to evade them*. Thus the Laws which forbid 2 
. Legacies to certain Perſons, annul all Diſpoſals" 
made to other Perſons, appointed to corivey the 
: Gifts to thoſe who ſhould not have them. 
} 


T 2 Non dubium eſt in legem committere eum, qui verba legis am- 

p plex us, contra legis nititur voluntatem, nec pœnas inſertas legibus 

KY evitabit, qili ſe contra juris ſententiam, ſalva prerogativa verborum 

Ss fraudulenter excuſat, l. 5. C. de legib. Contra legem facit qui 

a id facit quod lex prohibet : in fraudem vero, qui ſalvis verbis legis 

- ſentent iam ejus Circumvenit, l. 29. F. eod. Haus enim legi fit, 

ubi quod fieri noluit, fieri autem non vetuit, id fit; & quod di- 

ſtat, pnròy vd Jravoias, . e. dictum a ſententia, hoc diſtat fraus 
ab eo quod contra legem fit, 1. 30. cod. 


b 5 XX. 

1 If the Law forbids, cither in general to all Per- 

C ſons, or in particular to ſome ſort of Perſons, XX. 
q ſome kind of Agreements, à certain Commerce, The Laws 


or makes any other Prohibition whatſoever, eve- angul or 


| ry thing done contrary to theſe Prohibitions , —_ 15 
' ſhall either be annull'd or reſtrain'd, according to done con- 
5 the nature of the Prohibition, and the Violation of wary to 
it, altho' the Law does not exprelly declare the aer wry 
a ky 
| Nullity „ and leayes the other Penalties undeter- 
r 2 Nullum pactum, nullam convent ionem, nul lum contractum inter 
1 tar videri volumus ſubſecutum, qui contrahunt lege contrahere 


Trohibente, 


; 2232 — 


U 


122 
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probibente. Quod ad omnes etiam legum interpretationes, tam ag. 
teres, quam nove llas trabi generaliter imperamus. Ot legiſlato, 
quod fieri non vult tantum prohibuiſſe ſufficiat. Cæteraque quaſi 
expreſſa, ex legis liceat voluntate colligere, Hoc eſt, ut ea quæ lege 
fieri prohibentur, fi fuerint facta, non ſolum inutilia, ſed pro infel;s 
etiam habeantur; licet legiſlator fieri prohibuerit tantum, nec ſe- 
cialiter dixerit, inutile eſſe debere quod factum eſt. Sed ſi quid 
Fuerit ſubſecutum, ex eo, vel ob id, quod intergicente lege falum eſt, 
illud quoque caſſum atque inutile eſſe proeciptmus, J. 5, C. de legib. 
The Law would be very imperfect, if it ſhould rot annul whar 
Mall be done contrary to its Prohibitions, and ſhould leave the 
Violation of them unpuniſh'd, Minus quam perfecta lex eſt que 
wetat aliquid fieri, & ft factum ſr, non reſcindit, Vip. T. 1. 5. 2, 


V. I. 63. ff. de rit. nupt. 

XXI. The Laws are never made for one particular Per- 
The Lavs ſon, nor limited to one fingle Caſe; but they 
arcgener®? are made for the common Good, and ordain what is 


and not . "i "RP 75 
made for Moſt uſeful in the ordinary Occurrences of human 


one parti- Life“. 


o 
cular caſe, | | Be 5 
or one per- Lex eſt commune præceptum, 1. 1. ff. de legib. jura non in ſin- 
10D; *eulas-perfonas, ſed gener aliter conſtituuntur, I. B. ff. eod. 


Jura conftitui oporter, ut dirit Theophraſtus, in bis que cm 72 
go, i.e. ut phirimum accidunt, non quæ en d ſu, i.e. 
ex inopinato, I. 3. & ſeq. ff. cod. Ea que communiter omnibus pro- 
unt, iis que ſpecialiter quibuſdam utilia ſunt, preponimus, Novel, 
39. c. 1. See the next Article, 5 


. 5:90 117 II. ie Sy 14 +, 
KXli. Since the Laws have a reſpect to all Caſes in 
The Con- general, to which their Defign is applicable, they do 


ſequence of not particularly declare all rhe ſeveral different Ca- 


th i ece- 4 2 © 211 } 4 - ; 
Qing Rule. ſes; for this Detail, as it is impoſſible, ſo ir would 


be uſeleſs ; but they comprehend generally all 
| Events to which they Are deſign d for 2 Rule. 


®:Negue leges, neque ſenatuſconſult ita ſcribi yoſſunt, ut omnes 
caſus, qui quandoque inciderint, comprebendantur ; ſed ſufficit ea, 
que plerumgue accidunt contineri, 1, 10, ff, de legib, non Punt om. 
ves articuli ſigillatim aut legibus aut ſenatuſconſultis b 
Wwe 11 
dict ioni 


l cum in gliqua cauſa ſententia eo um 'maniſtſts eſt, ix q 


— 
dict io 


J. 12. 
quoq 
erunt 
liam. 
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any 
by 
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di#ioni præeſt, ad ſimilia procedere , atque ita jus dicere delet, 
|. 12. eod. Semper qua ſi hoc legibus ineſſe credi oportet, at ad eas 
quoque perſonas, & ad eas res pertinerent, que -quandoque ſimiles 
gut, I. 27. cod. See L 12. C. cod. I. 32. ff. ad legem Aqui. 


liam. 8 

3 XXIII. Wh, 
If any Caſe happen which is not provided for by xx111,; 

any known or written Law, it ſhall be determin'd The Equiry 

by the natural Principles of Equity, which is an 5 

univerſal Law, and extends to all poſſible Caſess. : 


wa 4 


2 Hec equitas ſuggerit, Cc. ſi jure deficiamur, I. 2. S. S. in fin. 
ff. de aqua & aquæ pluv. arc. e 
Ratio naturalis quaſi lex quædam tacita, 1. 7. ff. de bon. damnat. 

Sufficit fir mare ex ipſa naturali juſtitia, I. 13. S. 7. de excuſ. tut. 
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Of the Uſe and Interpretation of Ruler, 


TD Y the Uſe of Rules I underſtand here the man. The Cauſes 
LI ner of applying them to the Queſtions that vr 8 
are to be decided, which Application of 'the ceffay w 
Rules does many times require the Interpretation interpret 
of them. SY CT 
There are two ſorts of Caſes wherein it. is ne- 
ceſſary to interpret Laws. One is, whenwefind in 
a Law {ſome Obſcurity, Ambiguity, or ſome other 
PDefect in the Expreſſion; for then it muſt be inter- 
preted, to diſcover what is the true ſenſe of it. 
And this kind of Interpretation is confin'd'to the 
Expreſſions, and gives the ſenſe of the words of 
the Law. The other Caſe is, when the ſenſe of a 
Law, however plain the words appear to be, leads 
us ro falſe” Conſequences, and ſuch Deciſions as 
would be unjuſt, if it were indifferently applied 
to all that ſeems to be compriz'd inthe Expreſſion. 
For then the palpable Injuſtice which would follow 
from this apparent Senſe, obliges us to diſcover by 
dome Kind of Interpretation, nor what the Law 12 


— 


124 


to limit it, And it appears in this ſecond Example 
Fe tha 
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but what is the meaning of it, and to judge by its 
Defign, what is the Extent, and what are the Bounds 
which the ſenſe of it ought to have. And this way 
of Interpretation depends always upon the Temper 
which ſome other Rule gives to the Law that is in 
danger of being miſapplied, if it be not explain'd: 
For this Temper gives to the Law both its Uſe and 
its Tryth. My meaning will be beſt underſtood by 
ſome Examples ; and to render them more uſeful to 
thoſe who have leſs Knowledge and Experience, I 
ſhall give one wherein every one may clearly per- 
ceive, that the Law muſt not always be taken in a 
literal Senſe, and then I ſhall add another, wherein 
?tis not ſo eaſie to diſcern this. | - 
It is a moſt clear and certain Rule, That a Dep 

fitary ought to reſtore the Depaſitum to him who en- 
truſted him with it, whenever he pleaſes to demand 
it back again: But if the Owner of the Silver depo- 
ſited be a Madman, when he demands his Silver back 
again, every body knows it would be Injuſtice to give 


it to him: For who can be ignorant, that another Rule 


forbids to give a Madman any thing that may be loſt 


in his Hands, or of which he may make a bad uſe, 


and that to reſtore it to him is to do him an Injury. 
Thus by this ſecond Rule the firſt is interpreted, and 
its ſenſe is limited. 
Tis another moſt certain Rule, That an Heir ſuc- 
ceeds to the Rights of the deceaſed ; bur this Rule 
would be miſapplied to the Heir of a Partner in 
Society, who ſhould pretend to ſucceed him in his 
Partnerſhip, for this does not deſcend to the Heir, 


- which is founded upon another Rule, whereby Part- 
ners are mutually to chooſe one another; and by this 


Rule it would be unjuſt, that the Heir of a Partner 


ſhould become a Member of the Society, unleſs the 


reſt agree to it, and he alſo agrees with them. Thus 
the ſecond Rule obliges us to interpret the other, and 
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another Principle which is peculiar to them, and that 
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that 'tis not ſo eaſie to diſcover the Principle which 
gives the Interpretation in this, as in the firſt, and 
which gives to each of the Rules its juſt effect, and 
limits che ſenſe of the former. 

It appears by theſe Examples, and will appear 
farther in all the reſt, wherein tis neceſſary to inter- 
pret the ſenſe of a Law, That the Interpretation 
which gives a Law its juſt effect, is always founded 
upon another Rule, which requires ſomething elſe 
than what appear'd to be ordain'd by the miftaken 
ſenſe of the firſt. 

From this Remark it follows, that for the right The confi- 
underſtanding of a Rule, tis not ſufficient to appre- deration of 
bend the apparent ſenſe of the words, and to view Equity is 
it by itſelf alone, but we muſt alfoconfider whether wa 1 I 
it is not bounded by other Rules; for tis certain terpreting 
that the Juſtice of one Rule cannot be contrary to Laws. 
that of another, bur each hath its own within its 
proper extent : And it is only the relation of them 
all to one another that makes every one of them juſt, 
and bounds their uſe; or rather that natural Equity, 
which is the univerſal Principle of Juſtice, makes all 
Rules, and aſſigns to each its proper uſe. From 
whence we mult conclude, that it is the Knowledge 
of this Equity, and the general Conſideration of this 
Principle of Laws, that is the firſt Foundation of | 
the Uſe and particular Interpretarion of all Rules. | 

This Principle of the Interpretation of all Laws The Inten- 
by Equity, does not only reſpect the natural Laws, tion of the 
but extends alſo to rhoſe that are poſitive, becauſe ra 
they are all founded on the natural Laws, as has 1458 fas 
been obſerv'd in Chap. XI. of the Treatiſe of Laws. theTemper 
But as to what concerns the Interpretation of poſt- of Equity. 
tive Laws, we muſt add to this Principle of Equity 


is the Intention of the Lawgiver, which regulates 
the Uſe and Interpretation of this Equity. For in 


this kind of Laws, the temperament of Equity is 
| | reſtrain'd 
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reſtrain'd to that which can agree with the Deſign 
of the Lawgiver, and does nor extend to every thing 


that might have appear d equitable before the poſi- 


An Exam- tive Law was made. Thus, for inſtance, when one 
ple. 


is ſo kind as to lend his Money, without taking a 
Note for the Payment of it, tis equitable that he 
ſhould be admitted to other ways of proving the 
Debr, beſides that of producing a Note, if the 
Debtor denies that he receiv'd the Money. And the 
ſame Equity requires alſo the uſe of ſuch Proofs in 
other kinds of Agreement. But becauſe it is the In- 
tereſt of the Publick, and Fan, obliges us not to 
miniſter occaſion to falſe Witneſſes, which are too 
eaſie to be had, and every one may eaſily be inform d, 
that when he lends Money, or makes any other A. 
greement, he ſhould take a Note of it in writing; 


therefore the Edict of Moulins, and that of 1667, 


which have forbid all Proots of an Agreement, be- 


fides a written Note, if the ſame be above a 100 


Livres, have thereby ſet juſt Bounds to the Liberty 
of receiving Proots of Agreements. And if ſome 
Proofs are admitted contrary to the Letter of that 
Edict, as when ſome Goods mult be depoſited in the 
Hands of others in the caſe of a ſudden Fire, it is be- 
cauſe its Deſign does not extend to this caſe, where- 
in it was neceflary to make the Depaſitum, and im- 
poſſible to take a Note of them. | 

Thus for another inſtance, how far the Mind of 


the Lawgiver has an influence upon the Interpreta · 


tion of poſitive Laws by natural Equity, *tis a Rule 
of this Equity, That a Buyer ſhould not take ad- 
vantage of the neceſſity of a Seller, to purchaſe 


any thing at too low a Price. And from this Prin- 


ciple it would ſeem to be juſt, thar all thoſe Sales 
ſhould be annull'd, wherein the Price was a third, 
or fourth part leſs than the Juſt Value, and in ſome 
Circumſtances, tho? it be bur a fifth or ſixth part 
leſs. But the Inconvenience of nulling all rhoſs 

ales 
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nales wherein ſuch- like Wrongs occur, gave occa- 

8 fion to a Law, which reſtrains the Liberty of diſ- 

1. ſolving Sales for the Lowneſs of the Price, to ſuch 

6 Sales of immoveable Goods, wherein a Man was de- 

a frauded of more than one half of the juſt Value of 

0 the thing ſold. And this Law put an end to all other 

ne Liſe and Application of Equity, as to the Damage in 

6 the Price of Sales. 

0 It is not therefore ſufficient for underſtanding that Diver Con- 

1 Equity, which is the firſt Foundation of the Yates ſiderationg 

. pretation of Laws, to diſcover in each Rule, what agony | 

0 {| the Light of Reaſon finds to be equitable in its Ex- terprers. © / 

, preſſion, and the Extent it ſeems to have: But to tion of 

7 

; 


this Diſcovery we mult join a general Confideration Laws. 

of univerſal Equity, to diſcern in the Caſes which | 
are to be regulated, whether other Rules do not re- 

N quire a different kind of Juſtice, that ſo we may 

5 apply the Rules to ſuch Facts and Circumſtances as 

9 F they agree to, and never pervert any of them from 

Y MW their proper Uſe. And if they be natural Laws, we 

6 mult reconcile them by their true extent and bounds ; 


C but if they be poſitive Laws, we muſt fix their E- 
% | quity by the Intention of the Lawgiver. 

F We muſt take heed that we do not confound theſe 
: two kinds of interpreting Laws which we have juſt 


now mention'd, with thoſe which are referv'd ro a 
Prince, which we ſhall treat of in Article XII. of the 
f next Section. And it will be eaſie to perceive the dif- 
fetence between theſe two ſorts of Interpretations, by 
the Rules which ſhall be explain 'd in that Section. 


ST CT, I 


A LL Rules, whether ratural or poſitive, have I. 
: A ſuch a uſe, as univerſal Juſtice, which is their The Deſign 
Delign, aſſigns to cach of them. Thus the Appli- f Laus. 
cation of chem is to be made, by diſcerning W 
| Es this 
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this Deſign requires, which in natural Laws is E- 


: : f g S ſee 
uity, and in poſitive Laws js the Intention of the frc 
awgiver. And in this Diſcernment alſo, the Know- De 

ledge of Law does principally confiſt*. 0 
nn omnibus quidem, maxime tamen in jure, æquitas ſpecfanda, Eq 
1. 90. ff. de en In ſumma æquĩtatem ante oculos habere debet Su 
judex, I. 4. §. 1. ff. de eo quod certo loco. | m! 
Benignius leges interpretande ſunt, quo voluntas earum conſervetur, no 
* | 18. ff. de legib. Mens legiſlatoris, . 13. §. 2. ff. de exeuſ. tutor, ch 
Scire leges non hoc eſt verba earum tenere, ſed vim ac poteſtatem, 
I. 17. ff. de legib. Ratio naturalis quaſi lex quedam tatita, l. 7, de 
ff. de bon, damnat. Jus eſt ars boni b equi, I. I. ff. de juſt. & jur. be 
| to 
8 f II. 15 m 
n. If it happens that upon application ofa natural Rule 
Natural to ſome Caſe which it ſeem d to include, there follows leg 
Tags are q Decifion from thence contrary to Equity, we muſt Mh 
when ſuch conclude that the Rule is mifapplied, and that thi 0 
when ſuch conclude that the Rule is mifapplied, and that this 
conſequen - Caſe muſt be decided by ſome other. Thus, for in- 
1 ſtance, the Rule which ſays, that he who hath lent 
— 60 em ſomething to another to make uſe of it, may take a 
as are con- it again whenever he pleaſes, would produce a Con- gi 
 rrary to ſequence which is contrary to Equity, if he were C: 
Equity. permitted to take the thing lent back again, while t! 
it is made uſe of for that purpoſe for which it was at 
borrow'd, and cannot be taken away without ſome w 
damage to the Borrower. For that Rule is nulld | 
in this caſe by another, which ſays, that the Lender Vi 
| ſhould ſuffer the Borrower to enjoy the Benefit of h 
Hl his Loan, and cannot turn his Favour into an In- f 
Polirive 2 338 | 5 
Laus are Jury | 
miſapplied v hi equitas evidens poſcit, ſubveniendum eſt, I. 183. ff. de re * 
when ſuch jur. In omnibus quidęeni, maxim? tamen in jure equitas ſpectanda 0 
conſequen- eſt, 1. 90. eod. Intempeſtive uſum commodate rei auferre non offi- t 
des are cum tantum impedit, ſed (5 juſcepta obligatio inter dandum acci- t 
drawn piendumque, 1. 17. $. 3. ff. Commod. See Article x, of Sect. 3. h 
from them of a Loan tor Uſe. ED | b 
as are con- 
my mo „ | 5 t 
che Lw. If a poſitive Law being applied to a Caſe that 1 


* 
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* ſeems to be comiprehended in ir, there follows 
0 from hence a Conſequence which is contrary to the 
N Defign of che Law-giver, then the Rule vughc not 


to be extended to this Cafe. Thus for Inſtance, che 
Edict of Molins, which annuls indifferently all 


2 Subſtitutions for want of publication without na- 

ming the Perſons to whom they are made null, does 
; not make void thoſe which concern an Heir that is 
. charg d with Subſtitution; for another Rule obli- 


ges this Heir to cauſe Publication to be made, as 
. being charg'd with executing the Will of the Teſta- 
| tor, and 'tis certain no Advantage ought to be 
made by his Negligence or Knavery ©. 

Et ft maxime verba legis hunc habent intell:Fum, tamen mens 
legiflatoris aliud vult. I. 1 3. S. 2. ff. de excuſ. tut. See the Edict of 


8 
E Moulins Art. 57. and that of Herry II. in 1553. Art. 4. De Sophiſtica 
. legum interpret atione & cavillatione, See J. 12. 5. 3. C. de ædif. priv. 


85 IV. 
We muſt not look upon all Deciſions as unjuſt, ty. 


0 

and contrary to Equity or the Deſign of the Law: Of the Ki- 
. giver, which appear to have ſome har{hnefs, that is Sour of 

A 


call'd rhe Rigor of Law, when it is evident that Law. 
this Rigor is a neceilary conſequent from the Law, 


5 and that no mitigation can be given to the Law 
without deſtroying ir. Thus for inſtance, If a Te- 
| ſtator having dictated his Teſtament, and read it o- 
j ver in the Preſence of Notaries and Witneſſes, and 
f having taken the Pen in his ttand on purpoſe to 
- ſign it, he dies in that inſtant, oi if after he has 
ſign'd ir, it was forgotten ro make one of the Wir- 
neſſes ſign it, or laſtly, if che Teſtament wants any 
of the Formalities preſctib'd by Law or Cuſtom; 
this Teſtament ſhall be abſolutely null, what cer- 
tainty ſoever there be of the Will of the Teſtator, 
how favorably ſoever he has diſpos'd of his Goods, 
becauſe theſe Formalities are che only way which 
| the Laws admit for proving the Will of a Teſtator. 
i Thus rhe Rigor which nulls all Teſtaments that 
1 want 


K 
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V. 
The miti- 
gation of 
the Rigour 
of Law. 


1 


want the Forms which the Laws preſcribe, is eſſen- 
tial to theſe Laws, and to moderate the Rigour 
would be to deſtroy the Laws“. 

 ©* Quod quidem perquam durum eſt, ſed ita lex ſcripta eſt, I. 12. 
S. I. ff. qui & a quib, man. 


If the Harſhneſs or Rigour of a Law be not a ne- 
zeffary conſequent from the Law, and inſeparable ! 


rom tt, but the Law may have its effect by an In- 
rerpretation which moderates that Rigour, and by 
ſome mitigation which Equity, that is the Deſign 


of the Law, requires; then we muſt prefer Equity 


to that Rigour which the Letter of the Law ſeems 
to exact, and rather follow the Spirit and Deſign 
of the Law, than that narrow and harſh way of in- 
terpreting it?. Thus in caſe a Teftator appoints, 
Thar if his Wife, whom he leaves. big with Child 
be brought to Bed of a Son, he ſhall have two thirds 
of his Eſtate and ſhe one third; bur if ſhe brings 
forth a Daughter, the Mother and Daughter ſhall 
equally divide the Inheritance between them: Now 
if ſhe happens to have both a Son and a Daughter 
at 4 Birth, the Rigour of the Law ſeems to exclude 
the Mother, becauſe {he was not nam'd to any part 
of the Eſtate in the Caſe which happens: Bur Equity 


8 _— „* A De det. „ take. 
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e Placuit in omnibus rebus pracipuam eſſe juſtitiæ, æquĩtatiſque 
quam ſtricti juris rationem, I. 9. C. de judic. Benignius leges inter- 


Pretandæ ſunt, quo voluntas earum conſervetur, l. 1 8. ff. de legib. 


Etſi maxime verba legis hunc habent intellectum, tamen mens legi- 
Natoris aliud wult, 1. 13. §. 2. ff. de excuſ. tut. Hac æquitas ſug- 
gerit, etſi jure deficiamur, l. 2. 5. 8. in f. ff. de aqua & aquæ pluv- 
arc. Vbicunque judicem æquitas moverit, I. 21. ff. de inter. 
Naturalem potius in ſe quam Civilem habet æquitatem, ſiquidem 
civilis deficit act io, fed natura æquum eſt , 1. f. S. 1. ff. de his qu! 


teſt. lib. Benigniore m interpretationem ſequt, non minus juſt ius eff 


guam tut ius, I. 151. S. 1. ff. de reg. jur. 

Semper in dubiis benigniora præferenda ſunt, 1. 55. cod. Rapi- 
nga occafio eft que-prebet benignius reſponſum, 1.158, ecd. _ 
, [3 
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requ ires, that ſince the Father had a mind the Mo- 
ther ſhould have a ſhare. in his Eſtate whether ſhe 
had a Son or a Daughter, and had given her one 
half of what the Son was to have, and an equal 
ſhare with the Daughter, that the Intent of this 


Will ſhould beobſerv'd and executed in the beſt way 


that is poſſible, and that for this Reaſon the Son 
ſhould have one half, and the Mother and Daugh- 


ter ſhould have each a fourth. Thus for anothef 


Inſtance, If a Father and Son dye at the ſame time, 
as in a Battel, and tis not poſſible to know which 
of them ſurviv'd the other; and if the Widow be- 
ing Mother to this Son, demands againſt the Heirs 
of the Father, the Eſtate which ſhould fall to the 
Son by Succeſſion to his Father, if it were certain 
that the Son did ſurvive him; the Rigour of the 
Law in this Caſe would exclude the Mother, be- 
cauſe the Father and Son dy ing both together, it 
does not appear that the Son ſurviv'd, and conſe- 
quently it cannot be ſaid, that he ſucceeded to his 
Father; and therefore the Eſtate of the Father muſt 
g0 to his Heirs. But Equity requires that in this 
doubtful Caſe, it ſhould be preſum'd in Favour of 
the Mother, that the Father dy'd firſt, as by the 
Order of Nature he ſhould®. — 77 


f Si ita ſcriptum ſit, ſi filius mihi natus fuerit, ex beſſe ha- 
res eſto, ex reliqua parte uxor mea heres eſto. Si vero filia mihi na- 
ta fuerit, eæ triente heres eſto, ex reliqua parte uxor heres eſto; & fi- 
lius & filia nati eſſent, dicendum eſt aſſem diſtribuendum in ſeptem par- 
tes, ut ex his filius quatuor, uxorduo;filia unam partem habet. Ita enim 
ſecundum voluntatem teſtantis, filius altero tanto amplius habebit 
quam uxor ; item uxor altero tanto amplius quam filia. Licet enim 
ſubtilss juris regulæ conveniebat, ruptum fieri teſtamentum, attamen 
cum ex utroque nato Teſtator voluerit uxorem aliquid habere, igitun 
ad band ſent ent ĩam, humanitate ſuggerente decurſum eſt, I. 13. 
ff. de lib. & poſt. ] | | a 

* Cum bello pater cum filio periiſſet, materque filii, quaſi poſtea mor- 
tui, bona vindicaret, agnati vero patris quaſi filius ante periſſet, Divas 
Hadrianus credidit patrem prius mortuum, I. 9. S. 1. ff. de reb. dub, 

As to this ſecond Inſtance we muſt remark, thar it is nor tobe 

| K 2. underſtocd 
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2 underſtood but only of ſuch Goods, to which Mothers ſucceed ac- 
cording to the Edict of Charles the IX. commonly call'd the E- 
dict of Mothers, VI | : 


VI. Prom the preceding Rules it follows, that it can. 
N not be fix'd as a general Rule, either that the Rigour 
low either Of Law ſhould always be follow'd againſt the miti- 
the Equity gations of Equity, or that we ſhould always recede 
or the Ri- from the Rigour: But the Rigour becomes unjuſt 
jo of of a jn ſuch Caſes wherein the Law will admit of an equi. 

: table Interpretation; and on the contrary it is a Juſt 

Rule in ſuch Caſes, wherein that Inrerpretation 
would do violence to the Law *.. Thus the Rigour 
of Law may be taken either for a harſhneſs that is 
unjuſt and odious; and which is not agreeable to 
the Defign of the Laws; or for a Rule that is in- 
flexible, but withal is juſt, And we muſt never 
» Confound the uſe of ; theſe two Ideas; but fo 
diſtinguiſh them as to apply either a Juſt Seve- 
rity or an equitable Mitigation, according to the 
preceding Rules and thoſe that follow. 
his Article is a Conſequence from the preceding Rules. 


nn 


BG 0 % v2 NL 
VII. It is never left at liberty as a thing indifferent to 
— Sr chooſe either the Rigour of the Law, or the Equi- 


t follow ty ok it, ſo that one may in the ſame Caſe apply 
either the either the one or the other as he pleaſes, without 
Rigeur or injuſtice. But in every Fa& he muſt determine him- 
ve 4 89 of {elf either to the one or the other according to Cir- 
= cumſtances, and the Deſign of the Law. Thus we 
muſt judge by the Kigour of the Law, if the Law 
1 will not admit of any Mitigation, or by an equita- 
When we ble Mitigation if the Law will admit of it“. 
are to fol- This Article is alſo a Conſequence from the preceding Rules, 


low the Ri- VIII. 


—.— Altho' the Rigour of the Law ſeems to be di- 


W the account ſtinguiſh'd from Equity, and they appear to be even 
1 5 its Equi- oppoſite to one another; yet 'tis always true, that 


* 
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in ſuch Caſes wherein this Rigour is ro be follow'd, 
another Conſideration of Equity makes it juſt. And 
as it can never happen that what is equitable is 
contrary to Juſtice, ſo neither can it happen, that 


what is juſt is contrary to Equity. Thus in the 


Example of the IVth. Article, tis juſt that the Te- 
ſtament ſhould be null'd, where the Formalities are 
wanting which the Law preſcribes, becauſe an Ack 


of that Conſequence ought to be accompanied with 


ſolemn Circumſtances and firm Proofs of its Truth, 
And this Juſtice has its Equity, becauſe the publick 
good, and the Intereſt even of Teſtators, and chiefly 
thoſe that are ſick, requires, That none ſhould eaſily 
take that for their Will, which was not well aſcer- 
tain'd to be intended by them*. 


k This Article is alſoa Conſequence from the preceding Rules, 


i IX. 3 

The Obſcurities, Ambiguities, and other Faults of _ I*- 
Expreſſion, which may render the Senſe of a Law TR 
doubrful, and all other Difficulties of underſtand- 8 1 
ing and applying the Laws arighr, ought to ſcure and 
be reſolv'd by the molt narural Sznſe, vis. Thar ambiguous 
which relates moſt to the Subject, which is moſt 11 in 
agreeable to the Deſign of the Law-giver, and which 
is. moſt favour'd by Equity. And this Senſe is diſ- 
cover'd by divers Confiderations of the Nature of 
the Law, its Reaſon, its Relation to other Laws, 
the Exceptions which may limit it; and ſuch-like 
other Reflexions which diſcover the Deſign and 


Senſe of the Law ®, 


In ambigua voce legis ea potius accipienda eft fignificatio que 
vit io caret, preſertim, cum etiam voluntas legis ex hac colligi poſſit. 
I. 19. ff. de legib. 3 „ 

Auot ies idem ſer mo duas ſentent ias exprimit, ea pot iſſim m acci- 
patur que rei gerendæ apt ior esl. 1, 67. ff. de Reg, Jur. Prior at- 
gue pot ent ior eſt quam vox mens dicentis. I, 7, in f. ff. de ſupell. leg, 
Benignius lege s interpretande ſunt, quo voluntas earum conſervetur. 
. 19. ff. legib. Sire leges non hoc 1 2 earum tenere, ſed vim 
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ac poteſtatem. |. 17. eod. See the Articles 1 2,4, of chis Se- 
ction and thoſe which follow. | 


R. 
| To underſtand aright the Senſe of a Law we 
X. muſt weigh all its terms, and the preamble to it, 
_— if there be any, and ſo judge what it ordains by its 
4 irs Rea- Reaſons and the whole Series of Matters contain'd 
ſons and its in it, and we muſt not limit its Senſe by that which 
Tenor. may appear different from its Deſign, or by a diſ- 
member'd part of the Law, or by a Fault in one 
Expreſſion : But we muſt prefer to the ſtrange Senſe 
of a faulty Expreſſion, that which otherwiſe appears 
evident by the Deſign of the whole Law. Thus he 
offers Violence to the Rules and Deſign. of Laws, 
who does either for Judgment or Advice, make uſe 
of one part of a Law detach'd from the reſt, and 
perverts it to another Senſe than what its connexion 
Ind relation to the whole does aſſign it“. 
" Incivile eſt niſi totd lege perſpea, und aliqua particula ejus pro- 
poſita, judicare, vel reſpondere. I. 24. ff. de legib. Verbum ex legi- 
bus, fic accipiendum eſt, tam ex legum ſententia quam exc verbis. 1.6. 
55 1. ff. de verb. ſign. Et ſi maxi me verba legis hunc habent intel- 
eFum, tamen mens legiſlatoris aliud vult. I. 1 3. S. 2. ff. de excuſ. tut. 
See the preceding Articles, ſee upon the word preamble, the 
Law 134. S. 1. ff. de verb. A Ps 4 
| XI. 
os be o. If in any Law there be an Omiſſion of one thing 
miſſion of a that is eſſential to the Law, or which is a neceſſa- 
Law is to ry Conſequence of its Appointment, and which tends 
be ſuppli- to give the Law its entire effect, according to its 
*d: Reaſon, in this Caſe what is wanting in the Ex: 
preſſion may be ſupplied, and the Appointment of 
the Law may be extended to that which is compriz d 
in its Deſign, tho' it be wanting in the terms“. 


12 


11 


uod !egibus omijſum eit, non omittetur religione judicantium. l. 13. 
ff. de teſtib. 5 ; | 


' Quoties lege aliquid'unum vel alterum intraduttum est, bona occa- 
ſio e, catera que tendunt ad eandem utilitatem, vel interpretatt- 
one, vel certe quriſdifione juppleri, I. 13. ff. de legib. Supplet pre- 
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to in eo quod legi pote st. 1.11. ff. de præſ. verb. Licet orationi: 
ſu divo Marco habite ver ba deficiant, is tamen qui po# contractas 
nupt ias nurui ſue curator datur, excuſare ſe debet, ne manifeſt am ſen- 
tentiam ejus offendat. I. 17. C. de excuſ. tut. didi quidem verba 
ceſſabunt; Pomponius autem ait ſententiam Edicti porrigendam eſſe 
ad hec. I. 7. S. 2. ff. de juriſd. | 


XII. 


If the Words of a Law do plainly expreſs the XII. 


Senſe and Defign of ir, we muſt hold to them; but When we 
muſt have 
A 
1 f 8 a Prince for 
of ir, according to the Rules already explain'd, or the Inter- 
when the Senſe is clear, there ariſe great inconve- Pretarion 


niences from it contrary to the publick good; Then®f 2 Law. 


if the true ſenſe of a Law cannnot be ſufficiently 
underſtood by the Interpretations that may be made 


we mult have recourſe to the Prince to learn of him 
his Defign, as to that part of the Law which may 
be ſubject to Interpretation, Declaration or Miti- 
gation; either to give us the right Underſtanding 


ol the Law, or to temper its Rigour with Equity ?. 


v Leges ſacratiſſimæ que conſtringunt hominum vitas, intelligi ab 
emnibus debent, ut univerſi, præſcripto earum manifeſtius cognito, vel 
inhibita declinent, vel permiſſa jeftzntur. Si quid vero in iiſdem le- 
gibus latum, fortaſſis obſcurius fuerit, oportet id ab imperatoria ins 
terpretatione patefieri, duritiamque legum noſtræ humanitati incon- 
gruam, emendari. I. 9. Cod. de leg, Inter equitatem jnſque inter- 


 toſitam interpretationem, nobis ſolis C oportet & licet inſpicere. I. 1, 


eod. Si enim in præſenti leges concedere ſoli imperatori conceſſum 
eſt, & leges interpretari, ſolo dignum imperio eſſe oportet. I. ulr, eod. 
Nov. 143. De his que primo conſtituuntur, aut interpretatione, aut 
conſtitutione optimi principis certius ſtatuendum est, 1.11, ff, cod. 
Thus the Parliament made a Remonſtrance to Charles the VII. 


about the Declarations, Interpretations, Modifications, which werg 


to be made of the ancient Edicts, whereupon that of 1446. was 
added. | | : 

Thus the Edict of Moulins Art. 1. andthar of 167. T. I. Art. 3, 
and Art. 7. Appoint the Parliaments and other Courts to make 
their Remonſtrances to the King, as to what may be found in the 
Edicts contrary, to the publick gond and convenience, or ſubject 
ro Interpretation, Declaration, or Mitigation, See Art. 33. of 
the Edict of Philip VI. in 1349. giving Power to the Council, and 
Chamber of Accounts, to make the Interpretations and Declara - 
tions which were to be made of this Edict. 

8 K 4 De 
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þ De Interpretatione Canonum Eccleſiaſticorum ſi quid dubjetatis nun 

j emerſerit, I. 6. de ſacro ſand, Eccl. | reli 

401 

XIII. bow 

= When the purport of a Law is well known tho? 2 

follow the the Reaſon of it is unknown, if ſome Inconvenience I - the 

Law, altho' appears to ariſe from it, which cannot be avoi- Th 
the Reaſon ded by à juſt Interpretation, it muſt be preſum'd 
of it be un- that the Law is in other reſpects uſeful and equita- 

known. ple, upon the account of promoting ſome publick _ 

good, which ſhould induce us to prefer its own wi 

Senſe and Authority to the Reaſonings that may en 

be brought againſt it: For otherwiſe many Laws ve- na 

ry uſeful and well grounded, would be overturn d ei- ta 

ther by other Conſiderations of Equity, or by ſub- hs 

tilty of Arguments“. 5 th 

4 Non omnium que a majoribus conſlituta ſunt, ratio reddi pote ft. | 5 

I. 20. ff. de legib. Et ideo rationes eorum que conſtituuntur inquiri |. | 

non oportet, alioqui multa ex his que certa ſunt ſubvertuntur. I. 21, by 

eod. Diſputare de principali judicio non oportet. I. 3. C. de crim. ti 

ſacril. Multa jure civili contra rat ionem diſputandi, pro utilitate (F rr 

commmni recepta eſſe innumerabilibus rebus probari poteF. I. 5 1. S. 2. | 

ff. ad I. Aquil. : 

| XIV. =_ 

XIV. The Laws which favour what concerns the pub- I f 

Favourable lick benefit, Humanity, Religion, the Libertyof A- ef 

Done greements and of Teſtaments, and which other ſuch: pe 

ed, like Reaſons render favorable, and thoſe which are A 

f made in favour of ſome Perſons, ought to be inter- 1 

preted with all that extent, which the favour of (| | 

theſe Reaſons join d with Equity, can allow them; e 

and they ought nor to be interpreted harſhly, nor | 9 

applyed after ſuch a manner as turn to the Prejudice + 

of thoſe Perſons whom they were defign'd to favour”, f 

© Nulla juris ratio, aut æquitatis benignitas patitur, ut que ſalu- Þ 

briter pro utilitate hominum introducuntur ea nos duriore interdreta- . 

t ione contra ipſorum commodum producamus ad ſeveritatem. l. 25. ff. 

de legib, Aliam cauſam eſſe inſtitut ionis que benign? acciperetur J 

J. 19. ff. de lib. & poſt. Propter publicam utilitatem Stri- 


fam rationem inſuper habeemus , nonnunquam in ambiguis religio- 
nur 
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num queſtionibus omitti ſolet. Nam ſummam eſſe rationem que pro 
religione facit. J. 43. ff. de relig. & ſnmpr. funerum. Quod favore 
guorundam conſtitutum ep, quibuſdam ad lefimmem eorum nolumus 
inventum videri. l. 6. C. de legib. Legem enim utilem reipublice 
adjuvandam interpretatione. I. 64. S. I. ff. de condit. & dem. See 
an Example of the laſt part of this Rulc in Art. 9. of Sect. 3. of 


the Contract of Sale; and another in Law 3.5. 5. ff. de carb. cod. 
The reſt need no Example. 


XV. 
The Laws which reſtrain natural Liberty, as thoſe 


| ; NN "W 
which forbid what is not in itſelf unlawful, or other- Ms ig 


> 6 
hat Laws 


wiſe derogate from common Right, the Laws which ſtrain d. 


enact the Puniſhment of Crimes and Faults, or Pe- 
nalties in civil Marters, thoſe which preſcribe cer- 
tain Formalities, the Rules which ſeem ro have ſome 
harſhneſs, thoſe which permit diſinheriting, and o- 
thers of the like Nature are ſo to be interpreted, that 
they may not be applied by any Conſequences drawn 


from them to ſuch Caſes as were never intended to 


be included: And on the contrary, all the Miriga- 
tions of Equity and Humanity which they can ad- 
mit of are to be allow'd *. a 


This is a Conſequence from the preceding Rules. Interpreta- 
tione legum pane molliendæ ſunt potius quam aſperandæ. I. 42. ff. de 
pan. In pænalibus cauſis benignius interpretandum ect. l. 15 5. S. ult. 
ff. de reg. jur. In levioribus cauſis proniores ad lenitatem judices 
eſſe debent, in'gravioribus pens, ſeveritatem legum cum aliquo tem- 
peramento benignitatis ſubſequi. I. 11. ff. de pœn. v. I. 32. ff. eod. 
Aliam cauſam eſſe Inſtitutionis que benigne acciperetur; exharedati- 
ones autem non eſſent adjuvande, I. 19. ff. de lib. & poſt. Si ita 
libertatem acceperit ancilla, ſi primum marem pepererit, libera eſto: 
& hac uno utero marem of feminam perperiſſet, ſi quidem certum 
eſt quid prius edidiſſet, non debet de ipſius ſtatu ambigi utrum libera 
eſſet necne. Sed nec filie, nam ſi poſtea edita e$, erit ingenua. Sin 


autem hoc incertum ef, nec poteſt, nec per Fudicialem poteſtatem ma- 
nifeſtari in ambiguis rebus humaniorem ſententiam ſequi oportet, Ut 


tam ipſa libertatem conſequatur quam filia ejus ingenuitatem. Nuaſi 
per præſumpt ionem priore maſculo edito, 1. 10. S. 1. ff. de verb. dub. 
Quod contra ra tionem juris receptum e$, non est producendum ad con- 
ſequentias, 1.14. ff. de legib. In quorum finibus emere quis prohibetur, 
pignus accipere non probibetur, I. 24. fl. de pig. Altho the Example 
of this Slave be related in this Law 10. §. 1. ff. de reb. dub. upon 
the ſubject of Teſtamente, yer it may alſo be applied here. 


XVI. If 


13s N Of LAWS in Gele 


XVI. 
XVI. If any Law or Cuſtom be eſtabliſh'd upon parti. 


What Laus cular Conſiderations againſt other Rules, or againſt 
are not to 


common Right, it ought not by any Conſequence 
or to be applied to other Caſes, beſides that which is 
what they expreſly contain'd in it. Thus the Edict which for. 
expreſly bids to receive any proof of Agreements, if the Sum 
be above an hundred Livres, and the proof of Facts 


1 


different from that which was agreed upon, does qu 
not extend to Facts of another Nature, where there e 
is no ſuch thing as an Agreement. " 


*Quod contrarationem juris receptum ect, non est producendum ad con- gi, 
ſequentias, I. 141. ff. de reg. jur. I. 14. ff. de legib. ſee l. 35.ﬀ. cod, 


XVII. 
xvIl The Favours and Grants of Princes are to be in- 


1 
Tue Grants terpreted favourably, and ought to_have all that 
of Princes Juſt extent, which the Preſumption of a Liberality l 


are to be natural to Princes can aſſign them, provided they 5 

— be not extended after ſuch a manner as does a Pre- þ 

r Judice to other Perſons”. 1 

| a Beneficium Imperatoris, quod a divina ſcilicet, ejus indulgentia r 
proficiſcitur, quam pleniſſime interpretari debemus, l. 3. ff. de conc. 

princip. Si quis a principe ſimpliciter impetraverit, ut in publico loco k 

[ edificet,non est credendus fic adificare, ut cum incommodo alicujus id { 

| Rat, l. 2.5. 16. ff. ne quid in loco publ. fiat See l. 2. C. de bon. vac. l 

[ Oe XVIII. 1 

XVIII. If the Laws wherein there is any doubt or other 5 

The Laws Difficulty, have ſome relation to other Laws, which : 

une Pt can clear up their Senſe, we muſt prefer before any 


thr. other Interpretation that which the other Laws give 
| a light into. Thus when the new Laws have a re- 
lation to the old, or to old Cuſtoms, or the old | 
Laws have a relation to the new, one of them is to | 
be interpreted by the other, according to their com- 
mon Intention, except where the latter have abro- 
gated ſome parts of the former“. 
Nen eſt nouum ut priores leges ad poſteriores trahantur, I. 26. ff. 
de legib. Sed gy poſteriores leges ad priores pertinent, niſi contra- 
ie nt id que multis argumentis probatur, l. 28, eod, XE. If 
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| XIX. 
l. If the Difficulties which may happen in the In- XIX. 
ft terpretation of a Law or Cuſtom, may be explain d The Laus 
| . 7 5 are inter- 
e by an ancient Uſage which has fix d their Senſe, and preted by 
is F which is confirm'd by a continued Series of uniform Cuſtom. 
r- Deciſions, we muſt adhere to the Senſe declar'd by 
m Uſage, which is the beſt Interpreter of Laws“. 
A8 * de interpretatione legis queratur, imprimis inſpiciendum ef 
es dub jure civitas retro in ejuſmodi caſibus uſa f uiſſet, optima enim eſt 
re | legis interpres conſuetudo, 1. 37. ff. de legib. Nam Imperator noſter 
Severus reſcripſit, in ambiguitatibus, que ex legibus proficiſcuntur, 
| unſuetudinem, aut rerum ſimiliter judicatarum autoritatem, vim le- 
17 gis obtinere debere, 1. 38. cod, 
| A Ix: * | 
| If ſome Provinces or Places want certain Rules *X- | 
5 to reſolve the Difficulties in ſome matters that are ee | 
921 there uſed, and theſe Difficulties are not regulated the Neigh- 
I either by the Law of Nature, or any written Law, bouring ; 
* but depend upon Cuſtoms and U ſages, they are to 8 5 
85 be regulated by ſuch Principles as follow from the pincipel 
tHe Cuſtoms of the {ame Places. And if theſe do not Ciries ſerve 
= reſolve the Difficulty, we muſt follow the deter- for Rules 
hc mination that is made of ſuch Matters by the Cu- w other 
i { ftoms of the Neighbouring Places, and chietly by Places, | 
IC. thoſe of the principal Cities. b 
De quibus cauſis ſcriptis legibus non ut imur, id cuſtodiri oportet, 
ler quod moribus & conſuetudine inductum eit. Et fi qua in re hoc defi- f 
ch ceret tunc quod proximum ty conſequens ei eſt. Si nec id quidem ape 
ny pareat, tunc jus quourbs Roma utitur, ſervari oportet, l. 32. ff. delegib. 4 
Ve | XXI. ; Ge: 
* All Laws extend to that which is eſſential to their XXL 
1d Defign. Thus, whereas the Laws permit Males at The Loy 
to the Age of fourteen Years compleat, and Maids at t hien 
m- the Age of twelve to marry, it is a Conſequence; 1 
T0- from theſe Laws, that thoſe who marry can bind ly neceſſary 
themſelyes, tho? Minors, in Contracts of Marriage, to their pe: 
f. which concern the Portion, the Dowry, the Com- fign- 


tra- munity of Goods, and ſuch- like other things. Thus 
the ſudges being appointed to do ſuſtice, their Autho- 
$95, JW a | rity 
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if rity extends to all things that are neceſſary for the | by 
4 | Exerciſe of their Functions; ſuch as the Right of di 
reſtraining by Penalties thoſe that reſiſt the Orders 1 


of the Court; and the ſame is to be ſaid of all o- n 
ther Conſequences of their Adminiſtration *. b 
* Hec equitas ſuggerit, (5 i jure deficiamur, 1. 2. S. 5. in f. de i 
aqua & aquz pluv. arcend. | - | XK 
Edict i quidem verba ceſſabunt : Pomponius autem ait, ſententiam a 
edicti porrigendam eſſe ad hac, I. 7. S. 2. ff. de juriſd. Cui juriſ- y 
diftio data ef, ea quoque conceſſa eſſe videntur, ſine quibus juriſdi- tl 
io explicari non potuit, l. 2. eod. | 0 
. 5 
XII. In Laws of Permiſſion, the Conſequence from g 
The Laws the greater to the leſs holds good. Thus he that If 
which Per- has a Right to give away his Goods, has much more }| x 
= M2 Right to ſell them. And after the ſame manner, 
- a : C 
d de ex- thoſewho have a Right to appoint Heirs by a Will, } 
þ rended ro have much more a Right to give Legacies*. f 
| the les. m debet cui plus licet, quod minus eſt non licere, 1. 21. f. de | » 
| | reg, jur. Cujus eſt donandi, eidem & vendendi concedendi jus eſt, 
Mi I. 163. ff. de reg. jur. Qui poteſt invitus alienare, multo magis (5 | 
| i ignorant ibus, & abſentibus poteſt, I. 26. ff. de reg. jur. See the two \ 
| | next Articles. ' 7 
1 1 XXIII. 
4 XXIII. orbidding Laws, the Conſequence hol 
22 In forbidding Laws, KOO ds good 
| i which is drawn from the leſſer to the greater mat- 
4 which for- , . 
bad lefler ters. Thus Prodigals who are forbidden to ma- ö 
Matters nage their Eſtate, are much morg forbidden to alie- j 
* 5 — nate it. Thus thoſe who are declar d unworthy of 
extended any Office or any Honour, are much more unwor-. | * 
to the grea- t 
xr. thy of a very great Office and a very confiderable 5 
onour®. 
d gui indignus est inſeriore ordine, indignior est ſuperiore, I. 4. ff. : 
de ſenatorib. ES enim perquam ridiculum eum qui minoribus pane | 
cauſa probibitus ſit, ad majores aſpirare, l. 7. S. ult. de interd, & [ 
releg, I. 5. ff. de ſerv, expect. See the next Article, l 
| XXIV. 
XXIV, This extending of Laws by Conſequences drawn ? 
_ An ExCP- from the leſſer to the greater, and from the grea- 


two prece- ter to the leſſer matters, is limited to choſe things 
ding Rules, | which 


* 
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which are of the ſame kind with what the Law 
diſpoſes of, or ſuch as the Reaſon of the Law ex- 
tends to, as in the Examples mention d in the pre- 
ceding Articles. But no Conſequence is to be 
drawn from greater to leſſer, or from leſſer to grea- 


ter Matters, when they are things of a different 


kind, or ſuch as the Deſign of the Law is no wiſe 
applicable unto s. Thus the Law which permits 
young Perſons to engage in Marriage, and oblige 
their Eſtates for making good the Agreements which 
are the Conſequences of it, altho' they be Minors, 
would be miſapplied to other kinds of Agreements, 
altho' leſs important. Thus the Liberty which a 
Perſon has in his Minority, to diſpoſe of his 
Eſtate after Death by his Will, cannot be underſtood 
of a Liberty to give away part of his Eſtate while 
he is alive. Thus the Power of a Judge will not in- 
fer that he has the Power of a Jaylor or a Bailiff. 
Thus the Laws which ſet a Mark of Infamy upon 
ſome Perſons, are not to be applied to the depri- 
ving them of their Eſtate, altho' Reputation is of 
more worth than an Eſtate. v 


© In eo quod plus fit ſemper inet ( minus, l. 110. ff. dE reg. jur. 
Cum quis poteris alienare, poterit & conſentire alienation}, I. 165. cod. 
Lex Fulia que de Dotali predio proſpexit, ne id marito liceat ob- 
ligare, aut alienare, plenius interpretanda est, ut etiam deſponſa idem 
juris ſis quod de marito, J. 4. ff. de fundo dot. "> 
Thus in the ancient Roman Law, the Licence which the Fa- 
thers had to take away the Eives of their Children, did not ex- 


tend to the Licence of depriving them of Liberty and making them 


Slaves. Libertati a majoribus tantum impenſum eſt, ut patribus qui- 
bus jus vite in liberos, neciſque poteſtas ol im erat permiſſa, liberta- 
tem eripere non liceret, l. ult. C. de, patr. poteſt. Thus in the fame 
Roman Law, a Man was permitted to give to his Concubine, bur 
not ro his Wife. See the Law. 58. & tot. Tit. ff. de donat. inter 
Vir. & Uxor. Thus in the fame Law rhe Hushtnd was permitted 
to ſell the Inherirance that. came by his Wife, if ſhe conſented 
to it, but not ro mortgage ir, altho' ſhe ſhould conſent to it. 
Lex Julia fundi dytalis Italici alienationem provitebat fiert a marita 
non conſentlente muliere: Hypothecam autem, nec fi mulier conſent ie- 
bat, l. un. 15. S. 15. C. de rei uxor act. | 

XXV. If 


V 
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XXV. 
Xxxv. If a Law puts an end to the Enquiry after ſome 
Some tacit abuſe, pardoning what is paſt, This were in effect 


Prohibici- to forbid for the future. 

ons are in- 

cluded in Cum lex in præteritum quid indulget, in futurum vetat, l. 22. ff. 

Laws. de legib. The Law would be imperfect if it conniv'd at what is 
paſt, and did not add a prohibition for the future. Thus the E- 
dict of 1606. which remitted the Enquiry after thoſe who had 
taken Intereſt for the Obligations upon a Loan, and converted 
them into Rents, did not fail to forbid ſuch Intereſt for the fu- 


ture. See nov. 154. 
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XXVII. When a Right comes to any Perſon by the Ap- 


How Right pointment of Law, this Right accrues to him 


Rr per. as the Effect of that, whether the Perſon knows or 


ſons by che does not know the Law, and alſo whether he knows 
Laws. or does not know the Fact upon which the Right 
wich the Law gives him depends. Thus the Cre- 
ditor, whoſe Debtor happens to die, acquires a Right 
againſt the Heir, altho' he doth not know of the 
Death of his Debtor, and when he does not ſo much 
as know that the Law obliges the Heir to pay his 
Debts to whom he ſucceeds. Thus the Son is Heir 
to his Father, tho' he be ignorant of his Right to 
ſucceed him, and doth nor know of the Death of 
his Father. And it is a conſequent from this Rule, 
that the Rights of this Nature which accrue to Per- 
ſons by vertue of the Law, are convey'd to their 
Heirs if the Perſons happen to die, before they have 
known or made uſe of their Right *. 

Cum evidentiſſime lex 12. tabularum heredes huic rei | ri alie- 
no defuncti] faciat obnoxios, I. ult. C. de hæred. act. Item vobis ac- 
quiritur quod ſervi veſtri ex traditione nanciſcuntur, ſive quid ſtipu- 
lentur, five ex donatione vel ex legato, vel ex qualibet alia cauſa 
acquirant. Hoc enim vobis ignorantibus, & invitis obvenit, S. 3. 
Inſt. per quas perſ. nob. acq. 

Si infanti, i. e. Minori 7. annis in poteſtate patris, vel avi, vel pro- 
avi conjlituto, vel conſtitute hæreditas fit derelicta, vel ab inteſiato 
delata a matre, vel linea ex qua mater deſcendit, vel alis quibu{- 
cumque perſonis, Iicebit parentibus ejus ſub quorum poteſtate ef adire 
ejus nomine hæreditatem, vel bonorum poſſeſſtionem petere. Sed fi bot 

parens neglexerit, & in memorata ætate infans deceſſerit, tunc pa- 


rentem quidem ſuperſtitem, omnia ex quacungue ſucceſſione ad eundem 
ES infantem 
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F. 10. ff. de ſuis eleg. v. l. un. C. de his qui ante ap. tab. 
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infantem devoluta jure patrio, quaſi jam infanti queſita capere, 1.18. 
C. de jur. deliber. v. I. 5. ff. Si pars hzred. per. I. 30. $.6. ff. de acq. 
vel om. hæred. Pretor ventrem mittit in poſſeſſianem, d. 1. 5. 1+ 
& Tit. de. vent. in poſſ. mitt. Teſtamento jure facto, multis inſti- 
tutis heredibns, & invicem ſubſtitutis, adeuntibus ſuam port ionem; 
etiam invitis cohæredum repudiantium accreſcit portio, l. 6. Cde impub. 
& ab. ſubſt. Illud ſciendum est, ſi mulier pregnans non ſit, exiſti- 
matur autem pregnans eſſe, interim filium hæredem eſſe ex aſſe quam- 
uam ignoret ſe ex aſſe heredem eſſe, 1. 5. ff. ſi pars hær. pet. & de 
j 5. I. I. 30. & 6. ff. de acq. vel om. hær. Ignorans heres fit, l. 3. 


This Rule muſt be underſtood as it is expreſs d, of Rishts ac- 
quit d by the Appointment of a Law, and not in general, of what 
is acquir'd by other ways which the Laws authorize, as when a 
Legacy is acquir'd by the Will of a Teſtator. On this Rule de» 
pends that of our Cuſtoms , Death gives Poſſeſſion to the Living, 
which ſignifies that rhe Heirs by Blood acquire a Right to the Suc- 
ceſſion, altho they know nor the Death of him to whom they 
ſucceed, becauſe ir is the Law that entitles them to the Succeſſion, 
But Legatees and teſtamentary Heirs, being entitled only by the 
Will of the Teſtator, and not by the Law, cheir Right is not the 


ſame. 
„ XXVII. 

All Perſons capable of uſing their Rights, are at „un. 
Liberty to renounce what the Laws appoint in their go we 
Favour. Thus one that is of ſull Age being under may re- 
no incapacity, ſuch is Madneſs, oi an laterdiQ, may nounce a 
renounce a Succeſſion to which «the Law entitles Right chat 
him. Thus thoſe who have Privileges granted OY 
them, either by the Law or by particular Grace, are 
free ro refuſe and not make uſe of them?: But this 
Liberty of renouncing their Right does not extend 
to thoſe Caſes wherein three Perſons are concern'd, 
nor to thoſe wherein the renunciation of his Right, 
would be contrary ro Equity or good Manners, 
or to the Prohibition of fome Law. 

*Regula el juris antiqui omnes licentiam habere, his que pro ſe in- 
dulta ſunt renunciare, l. 51. C. de Epiſc. & Cler. I. 29. C. de pact. 

Licet ſui juris perſecut ii nem aut ſperm future perceptionis deteriorem 
conſtituere, I. 46. ff. de pact. v. I. 4. S. 4. ff. ſi quis caut. l. g. ff. de 
tranſact, Venditor fundi Geronian!, fundo botroiano quem retinebat, 
legem dederat, ne contra eum piſcatio Thynnaria exerceatur. Quams 

vu mari, quod natura omnibus patet, ſervitus imponi privata lege non 
bote it, quia tamen bins fides contractus, legem ſervari venditionis ex- 
boſcit; perſona poſſidentium aut in jus earum ſuccedentium, per ſti- 

pulationis 
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pulationis vel werditionis legem obligantur, I. 1 3. ff. cominent. pred! 
See Art. next, & Art 2. of S. 4. Of the Faults of Agreements. 
! XXVIII. | 


TheDiſps- The Effect of the Laws is no wiſe dependent on the 
fals of pri- Will of private Perſons. And no Man can hinder 


vare Per- neither by his Agreements nor by his Diſpoſals in his 


ſons cannot [aft Will, nor by any other way, but the Laws will re. 


minderthe gulate his Conceris. Thus a Teſtator cannot hinder 


Law. by any Precaution, bur the Laws will nave their Ef- 
fect againſt theſe Diſpoſals which are made contrary 
to them. Thus the Agreements which are contrary | 
to Rules are of no Force". + 
Jus publicum privatorum pactis violari non poteR, 1. 38. ff. de 
paR. I. 20. ff. de religioſis. Privatorum Conventio juri publico non 
derogat, I. 45. §. 1. ff. de reg. ju. ? 
Frater cum heredem ſororem ſcriberet, alium ab ea, cui donatum 
volebat, ſtipulari euravit, ne Falcidia uteretur: & ut cert am pecu- 
niam, ſi contra feciſſit preſtaret, Privatorum cautione, legibus non 
eſſe refragandum conſtitit & ideo ſororem jure publico retentionem ha- 
bituram, O ac ionem ex ſtipulatu denegandam, I. 15. S. I. ff. ad 
leg. Falc. Nullum pactum, nullam convent ionem, nullum contractum 
inter eos videri volumus ſubſecutum, qui contrahunt lege contrahere 
prohibente, 1. 5. C. de legib. The Novel 1. c. 2. in f. permits Te- 
ſtators to deprive their Heirs of the Fulcidia ; But this Permiſſion 
itſelf obſerves, that otherwiſe their Liſpoſal had been of no Force, 
as being contrary to a Law, which requires that the Heir ſhould 
have at leaſt the Falcidia, which is the fourth part of the Eſtate. 

We muſt nor give to the Rule explain'd in this Article an ex- 
tent which has any thing contrary to the preceding Article. 
VV 
XXIX p $.< Þ © I 5 LE 

A diſcermm- From all the Rules which have been explain'd un- 

ing Mind der this Title, we may conclude with this at the lalt, 

i one Thar there is Danger leſt we miſapply the Rules of 

pretentve Law, if we want a large extenſive Knowledge of their 


Knowledge 7 2 In : 
ry detail, and of the ditt-ren: Confiderarions necellary 


for the for interpreting d applying them. 


good uſe of i oni de ſinĩt io in jue civil? eſt periculcſa ; parum ef enim ut ren 
Rules. ſubverti poſſet, 1. 202. ff. de leg. jur. 5 
Thus we muſt take heed left we apply a Rule beyond its juſt 
extent, to ſuch Matters as it has no Belation co: and rake notice 
of the Exceptions «which limit che Rules; and either Keep our 
ſelves to the Letter of the La, or interpret it according to the Rules 
explain d under this Title, and obſerve « s about 
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